ng 


roll 


nt 


923141 002091 
UNIV MIC LMS LIB SERVICES 
ATTN MR 
XEROX CORP 
ANN ARBOR MI 48106 


TRE BLORIDA 

: | 
| 
| 
| 
4 


SUITE 480 
LANDMARK BANK BUILDING SUITE 300 

4901 NORTH FEDERAL HIGHWAY ATRIUM FINANCIAL CENTER 
FORT LAUDERDALE, FLORIDA 33308 1515 NORTH FEDERAL HIGHWAY 


FLORIDA OFFICE 


(505) 772-3219 BOCA RATON, FLORIDA 33432 


CORPORATE OFFICE 
SUITE 200 


25 BRAINTREE HILL OFFICE PARK 
BRAINTREE, MASS. 02184 


(617) 848-9235 © Cable Address HEIRS © Telex 951024 


: Computers, tne firm is | tea 


Have you 
accounted for | 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
PLEASE WRITE for 7 ee 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


159 Madeira Ave., Coral Gables, Florida 33134, (305) 529-3950 


Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS - ADMINISTRATORS - GUARDIANS - EXECUTORS - TRUSTEES - BANKS 


THE FLORIDA BAR JOURNAL/APRIL 1987. 1 


3 
— 
We are Genealogists, not Detectives. 
The Altshuler Ghart 
Paternal Mate 
= =! 
ALTSMULER GENEALOGICAL SERVICE 
€2 
i 


2 THE FLORIDA BAR JOURNAL/APRIL 19 


How 
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its cover 


The cover of the corporate kit you select is one of the ways your clients 
judge your work. Do your corporate kits make a positive statement 
about the quality of the documentation they contain? 
They do if you select the Ex Libris® kit from Excelsior-Legal®. The Ex 
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ceive a fully customized Ex Libris corporate kit or virtually any other product for the legal profes- 
sion within 48 hours. Or sooner. Call your nearest Excelsior-Legal facility, toll free, now. Or mail 


us the coupon. ® 
q cen Excelsior-Legal, Inc. 


We will RUSH your Ex Libris Corporate kit to you in 24—48 hours at low surface rates. 
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Call us toll free (800) 241-8816 
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Advertising: You Have the Right — 


Don’t Abuse It 


In 1908, the American Bar Association 
sanctioned the first ethics rules restricting 
advertising by lawyers. What was said 
to be a principle of etiquette was trans- 
formed into a rule of ethics. Those rules 
have become more restricted and tightly 
defined through the years. 

However, 10 years ago a Pandora’s 
box was opened when the United States 
Supreme Court took a fresh look at the 
advertising rules. In 1977, the Court held 
in Bates v. State Bar of Arizona that 
advertisements for routine legal services 
are protected by the first amendment. 
The most recent U.S. Supreme Court 
case which continues this trend is 
Zauderer v. Office of Disciplinary Coun- 
sel (1985). The Court in that case found 
that unfettered advertising can be socially 
valuable where it serves to inform mem- 
bers of the public of their legal rights. 

Yet, despite the noble and laudable 
intentions of the Court in allowing attor- 
neys to advertise, few issues have attracted 
the ire of attorneys and citizens alike 
to such a high degree as attorney adver- 
tising! The controversy which surrounds 
advertising lawyers’ services has provided 
grounds for significant professional dis- 
cussion and dispute. “Backlash” may be 
a better word. And the irony is that 
vituperative invective has come from the 
Court responsible for the decision and 
from media representatives generally 
regarded as protectors of first amend- 
ment rights! Here are two examples. 

“My advice to the public is never, 
never, never, under any circumstances, 
engage the services of a lawyer who 
advertises,” former Chief Justice of 
the U.S. Supreme Court Warren E. 
Burger announced publicly on July 7, 
1985. 

Lawyer advertising for personal injuries 
or wrongful death cases led one Florida 
newspaper editor, Norm Swetman of the 
Citrus County Chronicle, to write recently 
(February 4): “There’s an alarm inside 
your head that says this is wrong! This 
is ambulance chasing. This is common 
huckstering. . .. This is making a mockery 


President’s Page 


of the dignity of the law of the land. 
This equates lawyers with those who go 
on television and beat on cars with sticks, 
jump up and down on the hood and 
slap marked down prices on windshields. 
I am embarrassed for what I once consid- 
ered the proud and noble profession of 
the law.” The editor accuses the pro- 
fession of turning the legal system “into 
a flea market of torts.” 

It’s no wonder such a backlash exists. 
A year ago last December a group of 
Florida attorneys ran a holiday news- 
paper advertisement that read: “Get that 
spouse of yours some’in’ he or she’s been 
wantin’ for a long time ... A Deeeevorce 
... $150 Bucks.” 

Advertising may be construed to be 
a constitutional right, but if done in a 
“tasteless,” “crass” or “commercial” 
manner, the harm done to the professional 
reputation of all lawyers is significant. 
And I personally lament that the Bar, 
because of the Court rulings cited above, 
really has no disciplinary jurisdiction over 
advertising unless it is false, fraudulent 
or misleading. In other words, the Bar 
cannot mandate good taste. (See Rules 
Regulating The Florida Bar, Chapter 4-7). 

I personally do not believe the hodge- 
podge of advertisements carried in the 
Yellow Pages really leads to informing 
the public of available legal services. These 
advertisements simply are promotions 
that have questionable effect. If persons 
looking for a lawyer start leafing through 
the Yellow Pages, it seems to me that 
their decision will have to be made on 
who has the nicest picture or whose print 
is the boldest. Eventually, this mass adver- 
tisement is going to get into broadcasting 
and the public media on a grand scale. 

I ponder the avalanche of advertising 
that may take place if a great majority 
of our law firms started advertising. Right 
now there is a small percentage of lawyers 
who advertise and certainly many who 
do it tastefully. But for those who resort 
to eyecatching hucksterism, I can only 
suggest you are slowly compelling other 
members of the Bar to get into the field 
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by Joe Reiter 
President 


of advertising. One can only imagine what 
will happen when the large firms start 
setting aside hundreds of thousands of 
dollars to promote advertising campaigns. 
I am also mindful that there are some 
very large, successful firms who advertise 
in a more subtle way. Nonetheless, they 
are getting their name before the public. 
I do not criticize doing public good; I 
only suggest if the profession does not 
self-regulate we are going to move from 
being professionals into the field of pro- 
moters. 

Many arguments are made that the 
public should be informed and the only 
way to do that is to advertise. That may 
be true, but a little common sense will 
tell you the public also expects profession- 
als to act like professionals. Some ads 
certainly suggest we are in the used car 
business. 

Where will all this advertising lead? 
Will the Bar continually be embarrassed 
by the acts of some of our colleagues? 
Will the large firms expand their advertis- 
ing campaigns and will there be an onset 
of comparison of services and celebrities 
endorsing certain law firms or lawyers? 
That may lead to a lot of work for the 
Ethics Committee and certainly will 
require the Bar to spend much more 
money on lawyer regulation. 

I know the Federal Trade Commission 
is likely to increase its pressure on 
organized bars and the courts to permit 
complete unrestrained advertisement as 
a form of information to the public with 
the only limitations being that the ads 
be truthful and not deceptive. 

The law has become so complicated 
it is a fact that many of us lawyers 
deal with “pieces” of the law. For most 
consumers, specialty information is what 
they want and the pressure will be placed 
upon the organized bar to provide it. 
We have done this in the past in the 
form of our Florida Lawyer Referral Ser- 
vice, which advertisement has been done 
tastefully and without the suggestion that 
our sole purpose is monetary. 

The cost of running a law office will 

(Continued on page 25) 


The the Wild 


It’s what you hear when your paralegals 
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THE FLORIDA BAR JOURNAL/APRIL 1987 5 


Executive Directions 


by John F. Harkness, Jr. 


Executive Director 


Services for Solo and Small Firm Practitioners 


During the recent Midyear Meeting of 
the American Bar Association, I had the 
opportunity to attend two different pro- 
grams involving discussion of what the 
organized bar can do to assist the solo 
or small firm general practitioner. These 
programs were organized for the 80 per- 
cent of the attorneys in private practice 
who are solos or in small firms. 

This figure is constant when you review 
either the American Bar Foundation 
Study or various studies conducted by 
state bars. If 80 percent of the constit- 
uency of an organized bar is a solo or 
small firm general practitioner, then some 
of the programs of the bar must be 
directed to assist these individuals. Just 
as the county court is the doorway to 
the public, the general practitioner is the 
doorway to the profession. Most individ- 
uals will encounter a general practitioner 
when they first become a part of the 
judicial system. In a similar way, the 
same individual if he must go to court 
will probably see a county judge long 
before he sees a circuit judge. 

In the reverse of the organized bar 
needing to reach out to 80 percent of 
its members, this 80 percent must also 
rely upon the organized bar. Usually, 
the solo and small firm lawyer does not 
have the resources or ability for maintain- 
ing skills and needs the bar to help him 
or her receive information. The bar needs 
to develop and implement systems for 
assisting solos and develop the methods 
of delivering the information and educa- 
tion they need to maintain their ability 
to practice. 

Remembering that service to its mem- 
bers is the sole reason for the existence 
of an organized bar, we should look at 


what services should be included. These 
services should include information as- 
sistance, sharing of this information, main- 
taining ethical standards, and representa- 
tion in the legislative and policymaking 
arenas. The most important of these to 
the solo or small firm practitioner is the 
development and dissemination of informa- 
tion to its members. 

The membership survey of the General 
Practice Section of the ABA contains 
a list of some of the services that can 
be provided to a general practitioner: 

1. Continuing legal education courses 
and, specifically, more local courses; 

2. Information on economics of the 
practice, especially time management; 

3. Information on computers; 

4. Checklists, forms and practical tips 
in substantive areas; 

5. System for consulting with more 
experienced lawyers; 

6. Publications with practical informa- 
tion, particularly “how-to” articles; and 

7. Information and programs directed 
at solos and small firms. 

The general practitioner’s number one 
problem is the generation of income. Most 
surveys show that the solo and small 
firm lawyer almost always earns less than 
the large firm practitioner. This situation 
can be alleviated, however, through the 
use of systems and other time-saving 
devices. One survey has found that law- 
yers with one or more legal assistants 
per lawyer can have a higher net income 
than other lawyers, regardless of the prac- 
tice situation. The type of assistance the 
solo needs is in the area of management 
techniques designed to assist in using and 
integrating both equipment and staff into 
the practice. There also needs to be devel- 
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oped better marketing techniques for the 
small general practice firm. 

The best way to develop and deliver 
these programs is through the use of a 
committee or section dedicated to assist 
these practitioners. Within The Florida 
Bar, we have a very active General Prac- 
tice Section which is attempting to do 
this. This section has a focus on the 
common interest and problems of the 
solo and small firm general practitioner. 

One of the problems that this section 
has had, as do other sections and commit- 
tees of the bar, is delivering their message 
to the members. We try to disseminate 
the information through CLE courses, 
the Bar News, the Bar Journal, section 
newsletters, law office management ad- 
visory service and various other ways. 
However, many individuals do not realize 
what is available from the Bar and it 
is our duty to try even harder to dis- 
seminate the information. We have devel- 
oped two survey instruments over the 
years. One is an economic survey and 
the other is an attitudinal survey. Through 
these surveys, we try to judge interest 
as well as knowledge of our programs 
to better enable us to develop new 
mechanisms to disseminate to our mem- 
bers the programs of The Florida Bar. 

There are many programs that can be 
implemented to assist solos and small 
firms. In fact, we have a list of 99 pro- 
grams being used throughout the country 
by state and local bars. Many of them 
are already being used within The Florida 
Bar and others are new to us. The Bar 
will endeavor to improve our programs 
and develop more in order that we may 
be able to answer the needs of the solo 
and small firm general practitioners. BJ 


What You Need In Professional Liability Insurance 
Look To The Strength of the Lawyer's Protector Plan 


In times like these, when the unavailability of professional liability insurance has become 
a national issue. you need the strength and stability of the Lawyer's Protector Plan. 


The Lawyer's Protector Plan offers all eligible attorneys professional liability insurance 
underwritten by Continental Casualty Company, one of the CNA Insurance Companies. 
CNA is one of the largest insurance organizations in America with over 25 years of 
professional liability experience, and a proven record of commitment and stability in 
satisfying professional liability needs. 


Take Action Now 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this 
professional liability program, and to determine if you are eligible. It could be one of 
the most important investments of your professional life. 


702 North Franklin Street 

PO. Box 1309, Tampa, Florida 33601 
Phone (813) 222-4200 

FL Toll-Free 1-800-282-1461 


SR Jordan, Roberts & Company 
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Letters 


First Light in a Very Dark Room 


I was very much favorably impressed 
by the President’s Page in the January 
Journal. In my opinion, it is the best 
message ever delivered to the Bar mem- 
bers in my nearly eight years as a lawyer. 
One of the main reasons I am retiring 
from this profession is because of the 
very attitudes that you were warning us 
against. I have seen too many defense 
lawyers who churn files, and actually inter- 
fere with and obstruct the conduct of 
law cases in order to bill hours and keep 
the cases alive. 

It is a disgrace which neither Bar nor 
bench has done anything about. The judi- 
ciary knows that it occurs, and they insist 
on holding a blind eye toward it. They 
don’t have the guts or the strength to 
chastise lawyers for abuses in the discov- 
ery process, obstruction of settlement 
efforts, and general interference with the 
orderly progression of cases. 

It is not a matter of fighting for a 
client’s rights, it is a matter of fighting 
for the sake of fighting with the aim 
of economic gain. For some odd reason, 
insurance company clients often view this 
activity as helpful; and actually encourage 
it, most often to their own detriment. 

I hope this editorial will be the first 
light in a very dark room which needs 
to be illuminated fully. 


RICHARD G. COLLINS 
Fort Lauderdale 


Whatever Happened to 
Professional Courtesy? 


“Whatever happened to Professional 
Courtesy?” is a question I have asked 
myself more than once even before I 
read President Joe Reiter’s excellent article 
on the subject in the February issue. I 
can only add two points. 

First, the courts have repeatedly admon- 
ished attorneys to show the type of pro- 
fessional courtesy President Reiter men- 
tioned. See, for examples: Canella v. 
Bryant, 235 So.2d 328 (Fla. 4th DCA 
1970); Coggan v. Coggan, 213 So.2d 902 
(Fla. 2d DCA 1968); and Heimer v. Trav- 
els Ins. Co., 400 So.2d 771 (Fla. 3d DCA 
1981). For additional cases see article, 
260 AFTL Jour. 14 (May 1984). 

Second, in my practice which goes back 
more than 40 years and has been mostly 
on the plaintiff’s side, I never took a 
default against a defendant I knew was 


represented by an attorney without first 
calling the attorney and giving him a 
chance to file a responsive pleading. Yet, 
recently a defense firm with which I had 
friendly and at times close relations for 
30 years filed a motion to dismiss a small 
personal injury case being handled by 
a co-counsel and myself on the ground 
of no record activity for one year. (For- 
tunately the motion was not well taken 
and was denied.) 

I think my custom over the years was 
right and theirs is wrong, but in any 


event there is no professional or ethical 
distinction between the two situations that 
I can figure out, and it’s a poor rule 
that doesn’t work both ways. Should plain- 
tiffs lawyers always take default when- 
ever possible and oppose setting it aside? 


S. VICTOR TIPTON 
Orlando 


“Death Penalty a Neutral 
Provision” 

The book review section of the Feb- 
ruary issue discusses a book, The Moral- 
ity of Capital Punishment, by Dr. Michael 
Endres. 

While the article does not disclose 
whether Dr. Endres is a lawyer, it has 
always been my belief that if we lawyers 
propose to make a common sense analysis 
of a subject, our best approach for such 
analysis is an impartial and objective one. 
An honest evaluation of the death penalty 
requires its examination in that light. 

There is nothing about the death pen- 
alty which is inherently good or evil. 


_ It neither invites nor prohibits the com- 


mission of wilful murder. It is a purely 
neutral provision adopted by an enlight- 
ened, responsible, and law-abiding soci- 
ety. Simply put, the law states that any 


8 THE FLORIDA BAR JOURNAL/APRIL 1987 


person of sound mind who, of his own 
free will chooses to commit murder, 
thereby proves himself unfit to be part 
of such a society and shall be removed 
from it. 

There is nothing vindictive about the 
law, because its application is limited 
strictly to those who of their own volition 
choose to subject themselves to it. Nor 
is there any more reason for anger at 
the state for carrying out an execution 
than there is for anger against a speeding 
express train which kills a person step- 
ping onto the tracks in its path. If there 
is to be any regret at the criminal’s death, 
it must be that he chose to use that 
manner to shorten a life which he might 
have used for good instead of evil. 

The justifiable anger, vindictiveness, 
and sadness which arise from an occasion 
involving the death penalty are in no 
way related to it. Rather they relate to 
the murder. For the majority of citizens, 
these are the naturai reactions of a respon- 
sible society in behalf of the victim, and 
the loved ones and friends of the victim. 
In the vast majority of murders, the victim 


| is an innocent person filling a responsible 


place in society, and enjoying the consti- 
tutional right to “life, liberty, and the 
pursuit of happiness.” All of society loses 
when, because of the depravity of a small 
percentage of its members, it is deprived 
of such a life. The void from such a 
loss can never be filled. There is no obliga- 
tion whatever on responsible members 
of a lawful society to further preserve 
the lives of any who knowingly pursue 
an unlawful activity for which their lives 
are declared forfeit. Certainly nothing 
is owed by a lawful society to those 
whose actions are diametrically opposed 
to its orderly and responsible principles. 
The blame for wilful murder commit- 
ted by a person of sound mind must 
rest on only one person—the murderer 
himself. The same person is likewise the 
only one in any way responsible that 
he suffer the stated consequences pre- 
scribed for his own voluntary act. 
Responsible society, and those who 
carry out its laws, have no cause for 
the faintest shred of guilt, blame, remorse, 
shame, nor concern in removing from 
society those demonstrably unfit for it 
who ask to have themselves removed. BJ 


A. Epwin SHINHOLSER 
Seven Springs, FL 
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The Environmental and Land Use Law Section of The 
Florida Bar annually sponsors the Dean Frank E. Maloney 
Memorial Writing Contest. The accompanying article was 
the winning paper submitted in the 1986 contest. The author 
received an all-expense paid trip to the section’s annual 
meeting at the Boca Raton Resort to receive his award. 
Mr. Marks also received a choice of publications from 
Callaghan & Company. 

The committee members who judged the papers and deter- 
mined the winning article were: Keith W. Bricklemyer, Mary 
F. Smallwood, Carolyn Raepple, Terrell K. Arline, Patricia 
A. Petruff, Gary Held, and Raymond Rea. 

The committee member who edited the paper for publica- 
tion was: Elizabeth C. Bowman. 

The contest judges selected the winning paper from numer- 
ous submissions by reading and judging each paper based 
on creativity and originality of thought, depth, accuracy 
and understanding of the law, objectivity, thoroughness of 
research, ability to communicate effectively, grammar and 
punctuation, neatness and practicality of the paper for address- 
ing current problems. 

The contest judges and editor performed this service vol- 
untarily for the Environmental and Land Use Law Section 
in order to advance excellence in education in the memory 
of Dean Frank E. Maloney of the University of Florida. 
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Toward National Groundwater 
and Future Courses Action 


by Thomas D. Marks 


roundwater! is such a crit- 

ically important resource in 

the United States that half 
of the country’s residents rely on it for 
their primary source of drinking water. 
Even so, no comprehensive federal legis- 
lation currently exists to protect this 
resource.? In fact, passage of the major 
air and water pollution acts of the last 
15 years has exacerbated the groundwater 
pollution problem by making the dis- 
charge of contaminants into underground 
aquifers one of the few remaining 
methods of waste disposal still available. 


The Current Federal Strategy 

The federal government responded to 
growing recognition of groundwater dis- 
charge problems in April 1984 by estab- 
lishing the Office of Ground-Water 
Protection (OGWP) within the Environ- 
mental Protection Agency (EPA). This 
office is in charge of a new national 
groundwater protection strategy, which 
has been the subject of much debate. 
Many criticize the strategy’s lack of con- 
crete implementation mechanisms and 
its voluntary approach. However, others 
recognize the strategy as a positive first 
step toward development of a coherent 
comprehensive approach. 

EPA’s groundwater protection strategy 
has four parts. First, it seeks to build 
an institutional framework at the state 
level; second, it attempts to assess 
potential problems that might develop 
from currently unaddressed sources of 
contamination; third, it directs EPA to 
issue guidelines to assist decisionmaking 
affecting groundwater activities; and 
finally, it directs EPA to strengthen its 
organizational groundwater management 
efforts at its headquarter and regional 
levels and to foster cooperation with 
federal and state agencies. 

In the first part of the strategy, EPA 
will support states in building their own 
programs and institutions. EPA intends 
to provide both technical assistance and 


\ 


Act: Current Contamination 


research support. EPA has designated 
$7 million per year for state groundwater 
program development through Clean 
Water Act grants. 

Pesticide mismanagement and leaking 
underground storage tanks are two pri- 
mary targets of the strategy’s second 
emphasis. EPA has collected data on 
120 currently registered pesticides and 
their potential for leaching into ground- 
water. EPA’s Office of Pesticide Pro- 
grams (OPP) has established a new unit, 
staffed with groundwater experts assigned 
to study leaching models. 

After adoption of the EPA strategy, 
new federal Resource Conservation and 
Recovery Act (RCRA) amendments? cre- 
ated a new federal regulatory program 
also designed to address the problems 
of leaking underground storage tanks. 
However, no direct EPA controls will 
be imposed, because regulatory author- 
ity will be left to the states. Meanwhile, 
the problem of leakage remains prac- 
tically unaddressed at the national level, 
except for the impact of chemical 
advisories issued by the American Petro- 
leum Institute and other trade associa- 
tions, in conjunction with the EPA. 

In the third part of the strategy, a 
three-tiered groundwater classification 
system based on value and vulnerability 
of the groundwater resource is being 
developed. This system will establish only 
nonbinding guidelines, however. Another 
joint working group of EPA officials 
and state representatives is developing 
further guidelines. 

The final aspect of the EPA strategy 
is being hampered by current funding 
needs for the large number of commit- 
tees, task groups and data management 
proposals required for immediate EPA 
efforts. It appears that any meaningful 
expansion of EPA’s responsibilities will 
require higher funding levels. 

The EPA groundwater strategy limits 
federal participation to implementation 
of the existing patchwork scheme of 


federal legislation. No single piece of 
existing federal legislation sufficiently pro- 
vides for the groundwater protection 
needs currently facing the nation. In 
addition, under the banner of “new fed- 
eralism,” states are being given greater 
groundwater protection responsibilities 
with less federal funding and no addi- 
tional federal legislative direction. 

At present, at least eight federal acts 
affect. groundwater protection in some 
way. A substantial step toward federal 
involvement in protecting groundwater 
was made with the 1972 amendments 
to the Federal Water Pollution Control 
Act (commonly referred to as the Clean 
Water Act).4 The Clean Water Act (the 
“Act”) is primarily directed at regulating 
end-of-the-pipe waste emissions and devel- 
oping water quality standards. 

The Act, however, directed the EPA 
to “develop comprehensive programs for 
preventing, reducing, or eliminating the 
pollution of the navigable waters and 
groundwaters and improving the sani- 
tary condition of surface and under- 
ground waters [emphasis added].”> In 
the context of the legislative history sur- 
rounding passage of the amendments, 
it is clear that the regulatory apparatus 
was intended to apply equally to ground 
and surface waters. In the House debates 
on the Clean Water Act, for instance, 
Representative Kemp stated, “[flor the 
first time groundwaters have been given 
the same emphasis as surface waters... 
[The Act] is an important step forward 
in the protection of the underground 
environment.”6 


The Act also provides a mechanism 
in §304(a) to develop criteria and to 
publish information regarding the “fac- 
tors necessary to restore and maintain 
the chemical, physical, and biological 
integrity of all navigable waters, ground- 
waters, ....”” In addition, water quality 
standards are promulgated under §§303(a)- 
(c) to establish designated uses for par- 
ticular bodies of water. Several courts 
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have declared that the intent of Con- 
gress in enacting the 1972 amendments 
was to “extend the Act’s jurisdiction to 
the Constitutional limit.” 

Applicability of the Clean Water Act 
to groundwater protection has been 
clouded, however, by differing court inter- 
pretations. EPA also has not used all its 
apparent statutory powers to regulate 
groundwater. 

In one early court decision under the 
Act, United States v. GAF Corp., 389 
F. Supp. 1379 (S.D. Tex. 1975), EPA 
was prohibited from requiring permits 
for deep-well disposal of organic chem- 
ical wastes. The court held that EPA 
lacked authority under the Clean Water 
Act to regulate directly any groundwater 
pollution when contamination was not 
alleged somehow to affect surface waters. 

Thereafter, EPA’s policy requiring per- 
mits for underground injection of wastes 
when “associated” with surface waters 
was challenged in United States Steel 
Corp. v. Train, 556 F.2d 822, 852-53 
(7th Cir. 1977), when the court con- 
cluded that EPA could so regulate 
groundwater discharges based on the 
legislative history of the Clean Water 
Act. But in Exxon v. Train, 554 F.2d 
1310 (Sth Cir. 1977), the court held that 
EPA had no authority to limit deep-well 
injection of wastes because the Clean 
Water Act only required permits for 
discharges into “navigable” waters. These 
conflicting circuit court decisions high- 
light the uncertainty surrounding ground- 
water protection at the federal level. 

EPA also has not chosen to take the 
Act to its potential limits. EPA has 
neither established the groundwater qual- 
ity “criteria” or “information” mandated 
in §304(a), nor has it sought to regulate 
groundwater quality at the federal level 
or to require it at the state level. In 
addition, EPA has rejected the idea of 
requiring National Pollutant Discharge 
Elimination System (NPDES) permits 
under 33 U.S.C. §1342 for groundwater 


pollution activities, citing “substantial 
legal problems” in applying the system.!° 

Therefore, the Clean Water Act, as 
presently interpreted and enforced, is 
insufficient to protect groundwater 
resources. However, the Act could, if 
amended, provide a healthy source of 
authority to bring the current patchwork 
scheme of regulation into a more focused 
perspective. An amendment designed to 
utilize the existing NPDES framework 
to regulate all groundwater discharges 
from any source could be highly effective. 
In addition, Congress could clarify its 
intent and make the entire regulatory 
process applicable to groundwaters by 
deleting the word “navigable” wherever 
it appears in the Act. 

Some protection is afforded ground- 
water supplies under the Safe Drinking 
Water Act (SDWA).!! This act primarily 
provides for the establishment of state 
programs to regulate “public water sys- 
tems.” In addition, the act creates an 
underground injection control (UIC) pro- 
gram to regulate the “subsurface em- 
placement of fluids by well injection.”!? 
The SDWA was substantially amended 


in 1986!3 and would for the first time 
establish a large-scale federal program 
of state grants for protection of wellheads 
supplying public water systems and would 
require monitoring of injected substances 
in certain deep injection wells. However, 
it is too early to determine whether the 
amendments will remedy various prob- 
lems with implementation of the prior 
act, including a failure to focus on 
millions of the rural public who rely 
on private wells for drinking water. 

The Resource Conservation and Recov- 
ery Act (RCRA)!4 is intended to comple- 
ment the CWA by regulating particular 
sources of contamination and preventing 
their introduction into groundwater. Specif- 
ically, RCRA is intended to control the 
“disposal” of “solid wastes” on land, 
thereby filling a gap left by the SDWA. 
Therefore, under Subtitle D of RCRA,!5 
open dumping of all solid or hazardous 
wastes is prohibited. “Suggested man- 
agement guidelines” are to be published 
under 42 U.S.C. §6907 for all solid 
wastes generated annually in the U.S. 

This program has proceeded slowly. 
For instance, management criteria have 
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only been developed for open dumps 
for municipal wastes, and not for man- 
agement of the more potentially danger- 
ous hazardous, agricultural and mining 
wastes. The mandate in RCRA to pub- 
lish an inventory of all “open dumps” 
in the U.S. also was halted after two 
years of work had identified 2,015 such 
dumps.'6 EPA’s interpretation that it lacks 
open dumping enforcement responsibil- 
ities has further weakened RCRA, 
because only states or individuals (under 
the act’s citizen suit provision) may seek 
to enforce the dumping prohibition. 
Finally, although states which develop 
EPA-approved solid waste management 
plans are eligible to receive federal 
assistance, budget cuts have eliminated 
this critical incentive. 

The RCRA regulatory scheme has 
other limitations, including hazardous 
waste generators’ control over whether 
certain wastes will be treated as hazard- 
ous, minimal RCRA standards concern- 
ing injection of hazardous wastes in deep 
underground wells, and continued leak- 
age from land disposal systems.!7 


State Groundwater Protection 
Responsibilities 

Groundwater protection has remained 
primarily the responsibility of the states. 
While the states have developed diverse 
programs, few have established insti- 
tutional structures or strategies. States 
with groundwater programs generally 
divide activities into two broad cate- 
gories: (1) protection policy and strategy 
development which include classification 
systems and quality standards; and (2) 
program administration. 

By 1985, only 12 states had enacted 
specific legislation mandating ground- 
water protection; 27 (including those 12) 
had some existing policy for protecting 
groundwater quality; and an additional 
18 were in the process of establishing a 
policy for the first time. Apparently, the 
remaining states had no groundwater 
statute or policy and were not consider- 
ing adopting one.!8 

Differences in geology and hydrology 
among states have significantly affected 
the policy chosen. The abundance of 
water, or lack thereof, can also deter- 
mine the direction of a state’s policy. 
Maine, for example, with a significant 
annual rainfall, low population density 
and limited industrial development has 
developed a policy of groundwater 
nondegradation. States such as Florida, 
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Nebraska and New Mexico, which 
depend heavily on groundwater that is 
vulnerable to contamination, have devel- 
oped more comprehensive groundwater 
policies based on classification schemes. 
A state’s policy will often reflect not 
only the demand for groundwater, but 
also its availability and potential sources 
of its contamination. 


Florida’s Comprehensive 
Groundwater Protection Approach 


Florida, a leading state in groundwater 
protection, has demonstrated an ability 
to develop beyond current federal pro- 
grams.'9 Florida has developed an 
inventory of groundwater pollution 
sources and maps delineating aquifers 
in relation to its communities. 


Unique circumstances have pressed 
Florida to act more quickly and decisively 
in protecting its groundwater resources. 
According to the Florida Department 
of Environmental Regulation (DER), 92 
percent of Florida’s residents depend on 
groundwater for their drinking water 
supply, and 20 percent of those obtain 
their drinking water from untreated and 
unregulated private wells.2° Florida has 
6,000 surface water impoundments, 9,600 
drainage wells and 60,000 underground 
storage tanks (an undetermined number 
of which are leaking).2! Presently, 246 
areas in Florida have confirmed ground- 
water contamination.2? In addition, 
Florida leads the nation in the amount 
of pesticides used each year, even though 
it ranks only 33rd nationally in the 
amount of total planted acreage.23 As 
one consequence, the carcinogenic chem- 
ical ethylene dibromide (EDB) has been 
found in 1,015 of some 10,000 wells 
already tested in the state.24 


Florida’s Water Quality Assurance Act 


of 1983 (F.S. §376.30 et seq.) sets up a - 


comprehensive groundwater protection pro- 
gram. Groundwater rules implementing 
this program establish minimum criteria 
to prevent the introduction of toxic and 
other wastes into the state’s groundwater. 
Zones of discharge and groundwater 
classifications have been established. The 
rule also encourages recycling as a source 
of recharge before treated waters are 
reintroduced into groundwater. 


As of 1985, Florida was one of only 
four states.to administer the federal Under- 
ground Injection Control (UIC) program 
under the SDWA. Under this system, 
five classifications of injection wells are 


established in an effort to protect aquifers 
used as sources of drinking water. 


Need for a Comprehensive 
Federal Approach 

Looking at Florida’s achievements, one 
could question whether a comprehensive 
national groundwater act is needed, or 
for that matter, whether additional amend- 
ments to existing federal legislation are 
needed. Much depends on the extent 
to which Congress is willing to amend 


existing environmental acts, the extent 
to which the EPA is willing to interpret 
its authority, and the extent to which 
the courts are willing to enforce such 
congressional mandates. Arguably, states 
such as Florida have developed their 
own groundwater protection programs 
because so little was being done at the 
federal level. The reactive and disjointed 
federal approach has left gaps which 
only a few states have attempted to fill. 
Most states still lack the institutions 
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necessary to develop strategies and to 
regulate and protect groundwater sup- 
plies adequately. 


Office of Ground-Water Protection 

Since the Office of Ground-Water Pro- 
tection (OGWP) within EPA has been 
given the primary responsibility for devel- 
oping a national groundwater protection 
strategy, it would be the logical choice 
to direct a concerted federal groundwater 
protection effort. Many of the manage- 
ment and technical skills exist in the 
OGWP staff. With congressional authoriza- 
tion, the OGWP could be expanded to 
administer significant amendments to the 
CWA, the SDWA, and RCRA. 


Recommended Amendments to Existing 
Environmental Legislation 

First, Congress should amend the CWA 
to clarify and extend EPA’s jurisdiction 
over groundwater. Building on its origi- 
nal broad mandate, Congress could make 
the entire regulatory process applicable 
to groundwaters by deleting the “navi- 
gable waters” requirement and by insert- 
ing a clear legislative purpose that the 
CWA applies with full force to ground- 
waters generally or to groundwaters with 
a hydrological nexus to surface waters. 
Congress could mandate the establish- 
ment of water quality standards for 
groundwaters through the CWA. How- 
ever, because of the point-source regu- 
latory emphasis of the CWA, state and 
local land use controls would still be 
necessary to control nonpoint sources 
of groundwater contamination. 

In addition, Congress could further 
amend the SDWA by expanding the 
UIC program’s “disposal of wastes” lan- 
guage to include wastes discarded on 
the surface of the ground or in holes 
wider than they are deep. EPA’s inter- 
pretation of “fluids” could be corrected 
to include soluble solids which dissolve 
to contaminate groundwaters. The - 
SDWA’s application of underground stor- 
age and drinking water standards to 
public water supplies of only certain 
sizes violates the intent of the act to 
prevent contamination which adversely 
affects the “health” of persons. There- 
fore, Congress should mandate that the 
underground storage and drinking water 
protection scheme be applied to rural 
sources of drinking water. If “health” 
is the primary consideration of the act, 
cost should not be the principal factor 
considered when developing standards. 

Despite EPA’s extensive authority 
under RCRA, EPA has taken a limited 


ie 
; 


role in regulating many hazardous waste 
activities. Congress could amend RCRA 
to mandate explicitly EPA’s involvement 
in enforcing the prohibition against open 
dumping. EPA should also be given 
greater responsibility to identify and clas- 
sify new hazardous wastes developed each 
year. Too much responsibility for listing 
hazardous wastes is being left with local 
generators who may benefit by ignoring 
a substance’s hazardous qualities. RCRA 
could also be amended to develop stan- 
dards for deep well injection of hazard- 
ous wastes not regulated under the UIC 
program. 


ity and potential uses and set levels of 
protection reflecting the value of each 
distinct aquifer. 


Aquifer Classification 

Classifying aquifers is the most real- 
istic groundwater protection approach, 
given the nature of this resource in 
different geographical locations. It allows 
higher levels of protection to be applied 
to more valuable aquifers, while allow- 
ing certain saline or other aquifers to 
serve as appropriate locations for waste 
disposal. 

A national groundwater act could 


The national act should 
mandate a federal-state 
partnership in requiring 
greater utilization of 
existing recvucling 
technologies and a 
concerted effort to 
develop new technologies 
both to neutralize and 
recycle new hazardous 
wastes 


Elements of a National 
Groundwater Act 
Advantages and Goals 

A national groundwater act offers 
several advantages. Individual states at 
present are developing different policies 
and different levels of protection, with- 
out any coherent guidance at the federal 
level. A national act could establish goals 
to coordinate state actions in a consis- 
tent fashion. Minimum standards could 
be set to afford the same level of pro- 
tection to residents of all states. 

The national groundwater act should 
protect groundwater resources directly 
and comprehensively, rather than indi- 
rectly and belatedly. Three different goals 
are possible. First, specific water quality 
levels could be implemented to protect 
groundwater. Second, groundwater could 
be protected at existing quality levels. 
Third, a program could distinguish 
among aquifers according to their qual- 


encourage the development of a classi- 
fication scheme by providing criteria for 
mapping aquifers. States would then estab- 
lish a uniform mapping system with 
federal technical and financial support. 
EPA could provide minimum standards 
to ensure adequate geographic, hydro- 
geologic and water quality data. 

General guidelines and specific criteria 
would be necessary to assist states in 
implementing these classification schemes. 
Some type of carrot-and-stick theme 
would be necessary to encourage partici- 
pation. Rules and regulations would need 
to be adopted and enforced by a 
designated agency. The Office of Ground- 
Water Protection within EPA seems best 
equipped to lead such a comprehensive 
groundwater protection effort. 


Joint Federal-State Efforts 
A national groundwater act should 
also promote a coordinated working envi- 
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ronment between the states and federal 
agencies. State participation remains essen- 
tial, especially where local land use 
policies are needed to protect critical 
recharge areas. The national act should 
mandate a federal-state partnership in 
requiring greater utilization of existing 
recycling technologies and a concerted 
effort to develop new technologies both 
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to neutralize and recycle new hazardous 
wastes. 


Conclusion 


The demands placed on groundwater 
supplies are increasing steadily, while 
sources of contamination continue to 
grow. Meanwhile, existing federal 
groundwater policies are proving insuffi- 
cient and often misdirected. Some states 
have made significant advances toward 
filling existing gaps in the federal 
approach, but the majority of states 
lack the financial resources and technical 
expertise to tackle a problem of national 
scope and importance. A national 
groundwater act would provide direction 
at both the federal and state levels. 

Until a national groundwater act can 
be enacted, amendments to the existing 
federal legislative scheme would close 
loopholes that permit continued ground- 
water pollution. The CWA, SDWA and 
RCRA all contain the potential for a 
comprehensive federal management effort. 
However, none of these acts was enacted 
with groundwater protection as a pri- 
mary goal. Broad amendments to these 
acts could provide short term assistance, 
but ultimately, passage of a national 
groundwater act is the most constructive 
solution to the national problem of 
groundwater pollution. BJ 


'“Groundwater is that part of the under- 
ground water that is below the water table. 
Ground water is in the zone of saturation 
within which all the pore spaces of rock 
materials are filled with water.” Protecting 
Ground Water, the Hidden Resource, EPA 
JOURNAL REPRINT, August 1984, at 7. 

2 At the federal level, there exist at least 
16 statutes which relate to groundwater pro- 
tection and more than two dozen agencies 
and offices which conduct groundwater activ- 
ities. However, “... there is no explicit 
national legislative mandate to protect 
groundwater quality; and although the 
groundwater protection strategy of the U.S. 
Environmental Protection Agency acknowl- 
edges the need for comprehensive resource 
management, the details of the strategy do 
not fully provide for it.” Office of Technology 
Assessment, 1 Protecting the Nation’s Ground- 
water from Contamination 19 (1984). 

3 Hazardous and Solid Waste Amendments 
of 1984, Pub. L. No. 98-616, 98 Stat. 3221 
(1984). 

4Pub. L. No. 92-500, 86 Stat. 816 (1972) 
(now amended and codified at 33 U.S.C. 
§§ 1251-1376 (1976 & Supp. V 1981)). 

5 Clean Water Act, §102(a), 33 U.S.C. 
§1252(a) (1976 & Supp. 1981). 

6118 Conc. REC. H33,766 (1972) (state- 
ment of Rep. Kemp). 

733 U.S.C. §1314(a)(2)(A) (1976 & Supp. 
V 1981). 
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8 33 U.S.C. §1313(a)-(c). 

9 See, e.g., Avoyelles Sportsmen’s League 
v. Alexander, 511 F. Supp. 278, 285 (W.D. 
La. 1981), and cases cited therein. 

10 Environmental Protection Agency, Plan- 
ning Workshop to Develop Recommenda- 
tions for a Ground Water Protection Strategy, 
apps. vi-20, 21 (1980). 

42 U.S.C. §§300f-300j (1976 & Supp. V 
1981). 

1242 U.S.C. §300h(d)(1) (1976 & Supp. V 
1981). 

13 Pub. L. No. 99-339, Title III, 100 Siat. 
642 (1986). 

1442 U.S.C. §§6901-6987 (1976 & Supp. V 
1981). 

1542 U.S.C. §§6941-6949 (1976 & Supp. V 
1981). 

16 General Accounting Office, Solid Waste 
Disposal Practices: Open Dumps Not Identi- 
fied, States Face Funding Problems (1982). 
The total was brought to 2,081 in the third 
year’s inventory. 48 Fed. Reg. 28,327 (1983). 

17 House Science and Technology Subcom- 
mittee testimony reported in 13 ENVT. REP. 
(Current Developments) (BNA) 1277 (1982). 

18 See generally U.S. Environmental Pro- 
tection Agency, 1 Overview of State Ground- 
Water Program Summaries A-9 (Mar. 1985). 

19 Jd. at 207. “Florida has the most com- 
prehensive and extensive legislative approach 
to water management of any state in the 
Southeast... .” Id. 

20 Florida Department of Environmental Reg- 
ulation, Fact Sheet 1 (July 1985). 

21 Td. 

22 Td. 

23 Td. at 2. 

24 Td. at 11-12. 


Thomas D. Marks, Orlando, is 
the first place winner of the 1986 
Dean Frank Maloney Memorial Writ- 
ing Contest. Mr. Marks received 
his B.A. in 1981 and J.D. in 1985 
from the University of Florida. 
Before graduating from law school, 
Mr. Marks was an intern in the 
Governor’s Energy Office in Talla- 
hassee and in the Environmental 
Protection Agency in Washington, 
BC. 


of 3 straight 
{From 


ix 


est for 
jon 


THE FLORIDA BAR JOURNAL/APRIL 1987 17 


of Flori 
orida attorneys 
abetter word: 
oF TUS with — 4. The act of. gover 
rug: 13) od). a coveriet 
2. Having ing, ruitied hair, akin antended rossessions. 
3. TempestUous storm Bwedish rugs: measuring." including 
healthy: nardy, 
Germanic 1 nce 
cos 
rug any for the professionals An answet f° the hig 
Bri rd ge of malpracticé insura the legal community: 
O18 protecting profession? Wt IN SURAN CE 
go regularly: FOR THE pROFESS! wel with, 
sail oF steer 19. 4 
elected office: He ran adv. 90 Pras running. v. To 
‘wrinkles OF creases- 2. Botany. Hav m/z), yemes. 1743757) and 
iy veined Lin actical steamboat (1787) 
face, certain prominent y vento pr ) int. 
creased, from riga, 010. See ruk-? 8 (ran). 
(-g08" até) q, a. To move on foot at pace fas 
river of West Germany flowing w a mannet at poth ect ah 
miles through ‘Westphalia b. To me 
a ne | 
NCE co. : 


CHICAGO TITLE AND SAFECO 
TITLE HAVE JOINED FORCES 
TO CREATE THE MAJOR FORCE 
IN THE TITLE INDUSTRY. 


With Chicago Title’s recent acquisition of SAFECO 
Title, two of the most respected names in the title 
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provide the best geographic coverage of any title 
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expenditures. Disclosure reports, required 
to be filed with the FEC and various 
state agencies, allow the public to monitor 
which candidates receive contributions 
from the various special interests. 
Between January 1, 1985, and June 
30, 1986, federal PAC’s alone raised more 
than $254 million and spent more than 
$204 million in their efforts to influence 
federal campaigns.” Direct corporate con- 
tributions, prohibited in federal cam- 
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paigns,? also played a significant role in 
financing campaigns in many states, includ- 
ing Florida. 

In races for the U.S. House of Repre- 
sentatives in the 1986 general elections, 
43 percent of all contributions to in- 
cumbents were from PAC’s, and 164 of 
those candidates received over 50 percent 
of their contributions from PAC’s.4 While 
the average House incumbent raised 
$129,758 from PAC’s alone, 37 House 
incumbents received more than $250,000 
each from PAC’s.5 

PAC’s contributed more than $7.5 
million to the 73 House incumbents who 
had no major party opposition in 1986.° 
For U.S. Rep. Sam Gibbons (D. FL-7), 
who received more PAC funds ($525,921) 
than any other unopposed House incum- 
bent, PAC dollars accounted for 61 per- 
cent of his total contributions.’ 

“House incumbents are using special 
interest PAC contributions to build enor- 
mous campaign war chests to scare off 
many serious challengers and grossly 
outspend most of the rest,” Common 
Cause President Fred Wertheimer said. 
“Special interest PAC’s in turn are using 
PAC contributions to obligate members 
to represent PAC interests first and fore- 
most and to turn constituents into second- 
class citizens.” 

In races for the U.S. Senate in the 
1986 general elections, the average PAC 
receipts by incumbents was $775,475, com- 
pared to $295,500 by challengers.* To 
date more than a dozen members of Con- 
gress each had received more than $1 
million in PAC contributions.9 

Although the top money-raising federal 
PAC’s for the period of January 1, 1985, 
through June 30, 1986, were Vice Pres- 
ident George Bush’s Fund for America’s 
Future ($8,249,387) and North Carolina 
Senator Jesse Helms’ National Congres- 
sional Club ($8,099,908), various pro- 
fessional associations raised significant 
amounts to influence federal elections: 
the Realtors ($4,452,939), the American 
Medical Association ($4,388,396), 
the National Education Association 
($2,344,868), and The Association of Trial 
Lawyers of America ($2,112,353).!° 

Acknowledging that “PAC influence is 
not only a national concern,” Dr. Robert 
J. Huckshorn, senior member of the 
Florida Election Commission, stated, 
“Florida has more PAC’s than any [other] 
state in the Union.” Dorothy Glisson, 
Florida’s deputy secretary of state for 
elections, confirmed that there were close 
to 1,500 committees registered with the 


Division of Elections as of November 
1986. 


Special interest money has driven up 
the cost of running for office in Florida. 
St. Petersburg-based campaign consultant 
Bill Sharpe explained, “The more one 
candidate pulls in from special interests, 
the more opposing candidates must do 
the same. Without some limitations, cam- 
paign spending will continue to escalate.” 
Sharpe added, “Since the PAC’s and cor- 
porations generally contribute to reward 
incumbents, challengers must raise an 
equal amount from other sources to suc- 
cessfully compete.” 

There has been a dramatic rise in the 
cost of Florida campaigns. Executive 
Director of Common Cause of Florida 
Bill Jones, who has extensively studied 
campaign spending in Florida’s legislative 
races, noted, “The cost of an average 
successful race for the Florida Senate 
in 1984 was $98,000 — a 50 percent 
increase over 1982! And in 1986, state 
Senator Roberta Fox raised over $400,000 
in her unsuccessful bid for re-election!”!! 

Jones highlighted the appearance of 
special interest influence on Florida legis- 
lators. “[O}f the $7.1 million which poured 
into the campaigns of the legislators 
elected in 1984, $3.1 million came from 
PAC’s and $1.7 million from corpora- 
tions. Nearly 70 cents out of each dollar 
came from special interests.” 

The Campaign Finance Study of 
Florida Legislators, compiled by the St. 
Petersburg Times, Miami Herald and 
Orlando Sentinel in 1985, revealed that 
nine state senators each raised at least 
$75,000 — and two raised more than 
$140,000 each — from PAC’s and cor- 
porations for their 1984 races. The study 
also revealed that real estate and develop- 
ment interests accounted for 23 percent 
of all contributions ($1.6 million) to can- 
didates for the Florida House and Senate 
in 1984. 

In 1986 the top money raising PAC’s 
in Florida were the Florida Realtors Polit- 
ical Action Committee, which raised close 
to $750,000,!2 and the Florida Medical 
PAC, which raised more than $900,000. !3 
By far the largest amount ever raised 
by a single special interest in Florida 
to influence legislation is the $2.7 million 
raised by the medical and hospital com- 
mittees in Florida.'4 

Why do the special interests fund cam- 
paigns with such vigor? Philip M. Stern, 
founder and chairman of Citizens Against 
PACS, explained, “PAC’s are less inter- 
ested in influencing election outcomes than 


in buying influence and favors after the 
ballots are counted.” Stein’s research dis- 
closed that the chairmen of three influen- 
tial committees in the U.S. House of 
Representatives — transportation, bank- 
ing and armed services — each accepted 
over $235,000 for their 1986 campaigns 
from the special interests which their com- 
mittees regulate. 

Politicians have become “PAC junk- 
ies,” unable to withdraw from their de- 
pendence on special interest money. To 
combat this addiction, to curtail the 
skyrocketing expense of campaign politics 
and to minimize the appearance of impro- 
priety by elected officials, several states 
and the federal government provide public 
funds for political campaigns. 


Federal Campaign Funding 
Reform 

Campaign finance reform did not begin, 
as many Americans believe, in the after- 
math of Watergate. Nearly a century ago, 
the federal government enacted its first 
restrictions on political contributions. 
Since then, the federal government has 
prohibited direct contributions to federal 
campaigns from political appointees, cor- 
porate and union treasuries, pension 
funds, government contractors, govern- 
ment employees and national banks. How- 
ever, candidates have continued to fund 
their campaigns from these special inter- 
est organizations. 

The Congress of Industrial Organiza- 
tions (CIO), prohibited from directly con- 
tributing to federal campaigns, formed 
the first PAC in 1943. Instead of making 
direct contributions, the CIO aggregated 
contributions from its members and chan- 
neled the funds to pro-union candidates. 
More than 40 years later the AFL-CIO’s 


Committee on Political Education 
(COPE) remains one of the nation’s most 
influential PAC’s. 

In the fifties and sixties, PAC’s mush- 
roomed among business and professional 
groups such as the National Association 
of Manufacturers and the American Med- 
ical Association. PAC’s continued to pro- 
liferate in the seventies, and by December 
1986, 4,157 federal PAC’s were registered 
with the FEC, more than 70 percent of 
which were directly related to corporate, 
professional and labor organizations. '!5 

The need to further regulate campaign 
finance was highlighted in a congressional 
investigation following the 1968 elections. 
As a result, Congress enacted the Federal 
Election Campaign Act of 1971 (FECA), 
which requires both candidates and PAC’s 
periodically to file detailed financial dis- 
closure reports. It also enables both unions 
and corporations to provide funding in 
contributions and expenditures to federal 
campaigns through separate, segregated 
funds. 

Following revelations of widespread cam- 
paign finance abuses of the Committee 
to Re-elect the President during the 1972 
elections, pressure mounted to eliminate 
the influence of the political “fat cats” 
— individuals who had personally 
bankrolled political campaigns for many 
years. Responding to public pressure, Con- 
gress strengthened FECA in 1974, creat- 
ing the FEC to administer and enforce 
FECA. The 1974 FECA amendments also 
limited contributions by individuals to: 
$1,000 per election to a candidate (i.e., 
$1,000 for each primary, runoff and gen- 
eral election); $20,000 per year to a 
national party committee; and $5,000 per 
year to a PAC. An aggregate limit of 
$25,000 per year was imposed on an indi- 


vidual’s contributions to federal cam- 
paigns.!¢ 

PAC’s and political party committees 
are also limited to contributing $1,000 
per election to each candidate, while multi- 
candidate committees!’ may contribute up 
to $5,000 per election.'8 

FECA further prohibits direct con- 
tributions from the treasuries of national 
banks,'? corporations,” and labor organiza- 
tions?!; from government contractors”? and 
from foreign nationals who are not “green 
card” holders.23 Cash contributions in 
excess of $100,24 and contributions in 
the name of another?5 are also prohib- 
ited.26 

The 1974 FECA amendments intro- 
duced public financing into Presidential 
campaigns. Up to $10 million — plus 
a cost of living allowance (COLA) — 
in public funding for campaign expendi- 
tures, and $2 million (plus COLA) for 
fund raising, is made available to each 
qualified candidate in the Presidential pri- 
maries.2”? To qualify, a candidate must 
have raised $5,000 in contributions of 
$250 or less from individuals in 20 differ- 
ent states and must have agreed to limit 
expenditures to $10 million (plus 
COLA).”8 Grants up to $4 million each 
to the two major parties’ Presidential 
nominating conventions,”? grants for the 
nominees’ general election campaigns,>° 
and partial grants for minor and new 
party nominees,?! are also available under 
the 1974 amendments. 

Since January 1976, more than $309 
million has been distributed to 43 Pres- 
idential candidates and to six nominating 
convention committees.32 In 1984 Pres- 
ident Ronald Reagan and former Vice 
President Walter Mondale each received 
$40.4 million from the public financing 
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program.%3 

Campaign finance reforms, intended to 
curtail special interests, have actually 
resulted in the institutionalization of spe- 
cial interests through PAC’s. Professional 
fund-raising operations have become a 
critically important source of PAC money. 
The PAC’s combine numerous contribu- 
tions from like-minded individuals in 
order to “max out,” (i.e., contribute the 
maximum contribution), to a candidate. 
PAC’s then engage in “bundling,” which 
allows the “maxed out” PAC’s to circum- 
vent the intent of the law by instructing 
individuals to send the PAC’s personal 
checks made payable to candidates’ com- 
mittees. The PAC then delivers a “bundle” 
of checks from individual contributors 
to the candidate, increasing the PAC’s 
influence with the candidate. According 
to Jones of Common Cause, “Numerous 
bundles in 1986 exceeded $100,000.” 

Although direct corporate contributions 
are prohibited in federal campaigns,* per- 
sons associated with corporations are per- 
mitted to make “individual” contributions 
to federal candidates. The Public Data 
Access Analysis of the 1983-1984 Election 
Cycle, a comprehensive analysis of special 
interest spending in federal elections, 
revealed that for 700 leading companies, 
such contributions totalled more than $24 
million.35 

In 1986, the U.S. Senate approved a 
campaign finance reform proposal spon- 
sored by Sen. David Boren (D-OK).%6 
Had the U.S. House of Representatives 
passed the Senate measure, the reforms 
would have limited federal PAC con- 
tributions to House candidates to no more 
than $150,000 and to Senate candidates 
to between $210,000 and $750,000 (depend- 
ing on the number of congressional 
districts in a state). Candidates with opposi- 


tion in their primary, runoff and general 
election would be permitted to accept 
additional PAC dollars. PAC contribu- 
tions to political parties would be prohib- 
ited, and disclosure of “soft money”™37 
expenditures required, under the Boren 
proposal. 

Boren and U.S. Rep. Mike Synar 
(D-OK) will reintroduce the reform pack- 
age in the 100th Congress in 1987. It 
will also attempt to reduce the amount 
each multi-candidate PAC can contribute 
to a single candidate per election from 
$5,000 to $3,000, while increasing the 
amount an individual can contribute from 
$1,000 to $1,500. 


Florida’s Election Code 

The Florida Election Code,38 enacted 
in 1973, requires extensive reporting by 
both candidates and committees of cam- 
paign contributions and expenditures.%9 
The Division of Elections monitors the 
reporting process, while the Florida 
Elections Commission acts to assure 
compliance.“ 

Under the Code, contributions by an 
individual or a committee are limited in 
each election (primary, runoff or general) 
to $3,000 for statewide office or for reten- 
tion on the Florida Supreme Court; $2,000 
for retention on district courts of appeal; 
and $1,000 for all other nonfederal can- 
didates and committees.*! In addition, cash 
contributions over $100 are prohibited .42 

To ensure compliance with the report- 
ing requirements, the legislature imposed 
fines of up to $50/day for late filing.‘ 
Fourteen other states*4 also impose fines 
for late filing. The fines range from $1/day 
in Alaska‘5 to $1,000/day for Ohio’s guber- 
natorial candidates.“ 

Since the fines in Florida went into 
effect on January 1, 1986, 407 notices 


have been sent to candidates, and 1,073 
notices have been sent to committees 
informing the recipients that their dis- 
closure reports had not been filed on 
time.47 The notices state that a fine is 
to be imposed, the amount of which is 
to be determined as of the date the report 
is received. Fines totalling $604,500 have 
been assessed, and $319,190.55 has been 
collected by the Division of Elections. 

Although the Florida Election Code 
provides a process by which a candidate 
or committee may appeal the fines, a 
waiver of a fine is granted only in cases 
involving narrowly defined “unusual cir- 
cumstances,” according to George Waas, 
senior attorney for the Division of 
Elections. 

The fines imposed on noncandidate com- 
mittees have been quite controversial. One 
committee, Citizens for Political Ac- 
countability, was assessed fines totalling 
in excess of $25,000, despite the fact that 
it had neither received any contributions 
nor made any expenditures during its 
existence! (The fines were waived when 
the PAC’s counsel pointed out to the 
Florida Election Commission that the fed- 
eral PAC had been erroneously certified 
by the Division of Elections as a Florida 
committee.5° The commission was power- 
less to enforce the fine because of FECA’s 
pre-emption provision.°!) 

The issue of whether PAC officers may 
be held personally liable for the fines 
is to be decided in Blackburn and Pino 
v. Florida Election Commission, (Leon 
County Circuit Court, Case No. 86-3644). 
If such liability is imposed, it will surely 
have a chilling effect on political activity 
in Florida. 

Because of the vigorous enforcement 
of the fines, several Florida PAC’s have 
begun a lobbying effort to exclude many 
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PAC’s from the assessments by seeking 
legislation to retain the fines only for 
candidates and PAC’s which raise over 
$100,000 per year. Legislation to this effect 
is likely to be introduced during the 1987 
legislative session. 


Florida’s 1986 Campaign Finance 
Reforms 

In the closing minutes of the 1986 leg- 
islative session, the Florida Senate 
adopted the Florida Election Campaign 
Financing Act (FECFA),°? described by 
former Sen. Frank Mann (D-Ft. Myers) 
as “an implied commitment to do some- 
thing.” With this action, Florida joined 
eight states which provide direct public 
funding to political candidates in statewide 
campaigns.°*3 

FECFA was the result of the concerted 
effort of Mann, then-House Speaker 
James Harold Thompson (D-Gretna), 
Chris Haughee (staff director of the House 
Committee on Ethics and Elections) and 
Jones of Common Cause. 

Jones predicted that FECFA may prove 
to be “the ultimate PAC reform, in that 
individuals opposed to having special inter- 
est dollars control Florida politics will 
be encouraged to seek office. Public 
officials will become more accountable 
to the public interest, not the special 
interests.” 

To curb the ever-increasing campaign 
spending, the legislature linked a can- 
didate’s acceptance of public financing 
to the adherence to voluntary spending 
limits. Complex formulas were established 
to determine the spending limits, and 
the estimates of the spending limits for 
the 1990 elections are: $2,250,000 for Gov- 
ernor and Lieutenant Governor combined 
and $750,000 for Cabinet members.*4 A 
candidate unopposed in the general 
election would be limited to 60 percent 
of the regular limit.55 

To qualify to receive public funding, 
a candidate must raise five percent of 
the spending limit (1990 threshold esti- 
mates: $112,500 for Governor/ Lieutenant 
Governor; $35,500 for Cabinet members) 
in contributions of $250 or less from 
individuals. Once qualified, a candidate 
will receive a dollar-for-dollar match for 
all contributions up to $250 from individ- 
uals, provided the candidate is unopposed 
and agrees to both the voluntary spending 
limits and a post-election audit.%® 

Former Senate President Harry 
Johnston, during his unsuccessful 1986 
gubernatorial race, suggested that the spend- 
ing limits were “too low to encourage 


candidates to forsake special interest dol- 
lars for the limited public funds.” Volusia 
County Council member Clay Henderson, 
an attorney who has managed numerous 
campaigns throughout the Southeastern 
United States, concurred. However, 
Henderson added that realistic limits could 
encourage candidates to spend their cam- 
paign dollars more effectively. “Candi- 
dates spend a great deal of money raising 
money. A candidate who receives $1 
million in public funds will be freed from 
the burden of fund-raising in the critical 
weeks before election day.” 

Within days of his U.S. Senate victory, 
Bob Graham commented, “If it [FEFCA], 
had been in effect for this election, the 
Martinez and Pajcic campaigns would 
have cost just over $5 million instead 
of about $16 million... .5’ If we use the 
lessons we learned in 1986 to improve 
future races for political offices, 100 years 
from now the history books will have 
something more than mudslinging and 
multi-million dollar U.S. elections to 
report about.”8 


Suggestions for Additional 
Reforms 

Since FEFCA will not go into effect 
until the 1990 elections, the legislature 
must analyze the 1986 campaign finance 
disclosure reports and adjust FEFCA’s 
voluntary spending limits to reflect real- 
istically the cost for seeking statewide 
office. Henderson explained, “Legislators 
must take into account that Florida is 
a media state. $2.2 million dollars is just 
not enough to run an effective campaign 
here.... Unless the spending limits are 
increased, candidates will not opt into 
the system. An increase in the spending 
limits — and in the amount of public 
funds made available to the candidates 
— is necessary in order to make public 
financing an effective alternative to the 
way we currently elect statewide officials.” 

FEFCA fails to address directly the 
influence of PAC and corporate dollars 
in Florida campaigns. However, FEFCA 
indirectly restricts special interests in that 
only contributions from individuals qual- 
ify for matching public funds. If the leg- 
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islature is going to dispel the mispercep- 
tion of the disproportionate impact of 
special interests in electoral politics which 
it recognized in enacting FEFCA,°% the 
legislature must take bold action by lim- 
iting special interest campaign dollars. 

Former State Sen. Mann repeatedly 
— and unsuccessfully — sought to limit 
aggregate contributions from PAC’s to 
$250,000 for statewide races, $20,000 for 
Florida Senate races, $15,000 for Florida 
House or other multi-county races, and 
$10,000 for countywide races. The legisla- 
ture would be wise in enacting PAC limits 
along the lines of Mann’s proposals. 

As for corporate contributions, Florida 
should join the 20 states and the federal 
government, which prohibit all corporate 
contributions to candidates. 

Another reform worthy of considera- 
tion is the prohibition of contributions 
from the banking, agriculture and insur- 
ance interests to campaigns of those seek- 
ing election to the offices of Comptroller, 
Commissioner of Agriculture and Com- 
missioner of Insurance, respectively. This 
would greatly reduce the appearance of 
impropriety in having state regulators 
accepting contributions from the regu- 
lated interests. 


A Final Note 

In the 1976 Democratic Presidential 
primaries, Ellen McCormack, an anti- 
abortion candidate, received $247,220.40 
in federal matching funds.®! This financial 
boost, in tandem with federal laws 
granting candidates equal access to the 
media, provided a publicly funded 
national forum for her anti-abortion cru- 
sade. In 1981, one year after public financ- 
ing was extended to the primaries in New 
Jersey’s gubernatorial campaigns, 16 can- 


24 THE FLORIDA BAR JOURNAL/APRIL 1987 


didates (out of a record 22) received a 
total of $8.7 million in public funds. These 
examples reveal a downside to public 
financing. 

Established constituencies could utilize 
Florida’s public funding to provide public 
forums for their issues. A single-issue 
spokesperson with no sincere electoral 
aspirations, by convincing 150 individuals 
to each contribute $250 to a statewide 
campaign, would qualify for $37,500 in 
public funds. Each additional dollar raised 
thereafter (up to $250 per contributing 
individual) would also qualify for a match- 
ing dollar of public money, thus provid- 
ing significant funding to indoctrinate 
Floridians on a particular issue. 

Although it is possible that public funds 
will be used to further the agendas of 
single issue constituencies, recent history 
has shown that there has been little of 
such abuse. Ellen McCormack remains 
the sole single-issue Presidential candidate 
to receive federal funding. And when the 
New Jersey Legislature tightened the 
state’s election laws following the 1977 
campaign, frivolous candidates were dis- 
couraged from seeking office. 

Florida’s financial disclosure require- 
ments, and the enforcement of the report- 
ing requirements for candidates through 
fines, already discourage all but the most 
serious of candidates from seeking public 
office. 

Although our tax dollars could be used 
to further the agendas of a few frivolous 
candidates, in a democracy such as ours, 
this is a small price to pay to free from 
special interest influence those individuals 
who seek public office truly to represent 
the public interests. BJ 
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become much more expensive and all 
those who advertise may be held to a 
higher standard of care as they advertise 
as specialists. This will result in pro- 
fessional liability insurance companies 
charging a much more expensive rate 
for those who concentrate their practice 
in certain areas. 

What happens to the small law firms 
and individual practitioners who do not 
advertise? Probably in the more heavily 
populated areas their existence will 
become difficult. Advertisements will also 
foster the continued expansion of law 
practices beyond former geographical 
boundaries and encourage more sophis- 
ticated advertising campaigns. 

So, is this a tale of doom and gloom 
for our profession? Not really. Hopefully, 
our self-regulation will be successful. Hope- 
fully, the members of The Florida Bar 


President’s Page 


will realize, as professionals, they owe 
it to the practice of law to adapt and 
where necessary, stem the tide of irre- 
sponsible advertising through concerted 
and organized efforts to enlighten rule 
makers and practitioners. Of course it 
is a challenge, but it provides oppor- 
tunities for genuine progress if done right. 

Institutionally, I believe the Bar must 
provide better information to the con- 
suming public concerning what it should 
look for in lawyer advertising and select- 
ing an attorney. Hopefully, the consum- 
ing public will discriminate against those 
lawyers who overstep responsibility to 
their profession and the public. 

Bar leaders both on the state and local 
levels must deal with these issues. As 
generals, we don’t want to get too far 
ahead of our troops, for fear we may 
be mistaken for the enemy. But on the 


THE FLORIDA BAR JOURNAL/APRIL 1987 25 


other hand, we must inform, represent, 
lead and guide our profession. No doubt 
the entire area of lawyer advertising needs 
attention, lest the foundation of public 
confidence in the profession becomes 
severely undermined by the tasteless, irre- 
sponsible actions of a few. 

You have the right to advertise, but 
please realize certain advertisements will 
not only offend the public, but it will 
also cause a severe credibility problem 
with the legal profession. Advertising not 
only affects those lawyers who advertise 
but those who do not! 

We simply ask that you do not turn 
our beloved profession into an arena of 
peddlers and hucksters who will destroy 
more than 200 years of respect for the 
legal profession. 

I await your letters which will surely 
come! BJ 
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Representing 
Criminal 
Who Intends 
Lie 


by Howard R. Messing 


English judges have taken care to exempt the professional members of the 
partnership from so unpleasant an obligation as that of rendering service to 
justice. . . . When in consulting with a law advisor, attorney or advocate, a 
man has confessed his delinquency, or disclosed some fact which, if stated 
in court, might tend to operate in proof of it, such law adviser is not to be 
suffered to be examined as to any such point. The law adviser is neither to 
be compelled, nor so much as suffered, to betray the trust thus reposed in 
him. Not suffered? Why not? Oh, because to betray a trust is treachery; and 
an act of treachery is an immoral act. . . . But if such confidence, when 
reposed, is permitted to be violated, and if this be known, (which, if such 
be the law, it will be), the consequence will be, that no such confidence will 
be reposed. Not reposed?—Well: and if it be not, wherein will consist the 
mischief? The man by the supposition is guilty; if not, by the supposition 
there is nothing to betray: let the law adviser say every thing he has heard, 
every thing he can have heard from his client, the client cannot have any 
thing to fear from it. . . . What then, will be the consequence? That a guilty 
person will not in general be able to derive quite so much assistance from 
his law adviser, in the way of concerting a false defense, as he may do at 
present... .! 


Jeremy Bentham, 1827 


‘ 


trial is supposed to be “a 

search for truth.” Nix v. 

Whiteside, 106 S.Ct. 988, 944 

(1986). Despite this fact, a criminal defense 
attorney may find himself or herself rep- 
resenting a client who intends to lie. There 
is no easy solution for a Florida attorney 
whose client intends to lie, but Florida’s 
Third District Court of Appeal in San- 
born v. State, 474 So.2d 398 (Fla: 3d 
DCA 1985), and the U.S. Supreme Court 
in Nix v. Whiteside, provide somewhat 
conflicting guidance for attorneys facing 
this dilemma. This article will discuss 
these cases and analyze the solu- 
tions proposed by Florida’s Rules 
of Professional Conduct [here- 
inafter referred to as 
Florida’s Rules]. 


Guidelines Under Past, Present 
and Future Ethical Standards 

The ABA Canons, America’s first gen- 
erally recognized code of attorney con- 
duct, appeared to provide direct guidance 
for an attorney facing the problem of 
a client who intended to lie. These Canons 
declared: 

Nothing operates . . . to foster popular 
prejudice against lawyers . . . and to deprive 
the profession . . . of public esteem... . 
than does the false claim . . . that it is the 
duty of the lawyer to do whatever may enable 
him to succeed in winning his client’s cause. 

[I]t is steadfastly to be borne in mind that 
the great trust of the lawyer is to be performed 
within and not without the bounds of the 
law. The office of attorney does not permit, 


much less does it demand’. . . violation of 
law or any manner of fraud or chicane.3 

A subsequent amendment to the Ca- 
nons further noted that “the announced 
intention of a client to commit a crime 
is not included within the confidences 
which . . . [an attorney] is bound to 
respect. [An attorney] may properly make 
such disclosures as may be necessary to 
prevent the act. . . .“4 Unfortunately, 
notwithstanding these seemingly clear-cut 
directions, a 1953 ABA interpretation of 
these Canons held that an attorney’s dis- 
closure of client perjury was prohibited 
under the Canons.° 

Professor Monroe H. Freedman has 
characterized the competing interests 
facing the ethical attorney as the “attor- 
ney’s trilemma.”¢ Freedman notes that 
a “trilemma” is created because a compe- 
tent attorney is required simultaneously 
to: (1) be fully informed about a client’s 
case; (2) maintain the client’s confidence; 
and (3) comply with the requirements 
of candor to the tribunal. Arguably, this 
is an impossible task. 

Florida’s prior Code of Professional 
Responsibility and Florida’s Rules have 
attempted to assist an attorney in resolv- 
ing this conflict. The Code’s mandatory 
Disciplinary Rules forbade a lawyer from 
knowingly using “perjured testimony or 
false evidence.” Furthermore, the aspi- 
rational Ethical Considerations declared, 
“The law and the Disciplinary Rules pro- 
hibit the use of fraudulent, false, or per- 


jured testimony. . . . A lawyer who 
knowingly participates in the introduction 
of such testimony . . . is subject to disci- 


pline.”’ Similarly, Florida’s Rules also 
provide an attorney with guidance, 
although through two apparently con- 
flicting rules: a rule requiring candor to 
the tribunal (4-3.3), and a rule enforcing 
lawyer-client confidentiality (4-1.6). 
Florida’s Rules extend the traditionally 
protected lawyer-client confidences and 
secrets to include any information “relat- 
ing to the representation of a client.” 
An attorney is instructed to keep these 
confidences secure except when the client 
has clearly indicated his intent to commit 
a crime.? However, since perjury is a 
crime in Florida,!° a client’s ictent to lie 
in court must be disclosed unde: Florida’s 
Rules.!! Information regarding past crimes 
(except those with continuing consequen- 
ces of death of substantial bodily harm) 
remain confidential and nondisclosable. 
Furthermore, Florida’s Rule 4-3.3, 
“Candor to the Tribunal,” mandates dis- 
closure of a client’s intent to lie.!2 This 


rule requires a lawyer to disclose all 
material facts to the court,'3 to avoid 
assisting in criminal or fraudulent acts 
by her or his clients,'4 and to refuse to 
offer evidence which the lawyer knows 
to be false.!5 If a lawyer has inadvertently 
offered false evidence, Rule 4-3.3 requires 
the attorney to take remedial action.'¢ 
The attorney’s duty to disclose continues 
beyond the conciusion of a proceeding 
and is applicable despite the confiden- 
tiality mandated by Rule 4-1.6.!7 

To understand. completely the effect 
of Rule 4-3.3 in a criminal case, an attor- 
ney must consult the interpretive “Com- 
ment” section for guidance. Although 
Rule 4-3.3 appears to burden an attorney 
with an absolute duty to disclose a client’s 
perjury, the “Comment” section recog- 
nizes that such required disclosure is still 
intensely debated in criminal cases.'8 There- 
fore, an attorney who represents a crim- 
inal defendant who intends to lie is 
advised to withdraw from representation 
of a lying client. If the attorney is unable 
to withdraw, three solutions are offered 
by Florida’s Rules.!9 

The first approach is one closely iden- 
tified with Professor Monroe Freedman. 
This is the “my client, right or wrong, 
my client” solution. Freedman writes: 


Is it proper to put a witness on the stand 
when you know he will commit perjury? 
Assume, for example, that the witness in 
question is the accused himself, and that he 
has admitted to you, in response to your 
assurances of confidentiality, that he is guilty. 
However, he insists upon taking the stand 
to protest his innocence. . . . [T]he attorney 
who prevents his client from testifying only 
because the client has confided his guilt to 
him is violating that confidence by acting upon 
the information in a way that will seriously 
prejudice his client’s interests. 

Perhaps the most common method for avoid- 
ing the ethical problem just posed is for the 
lawyer to withdraw from the case. . . . The 
client will then go to the nearest law office, 
realizing that the obligation of confidentiality 
is not what it has been represented to be, 
and withhold incriminating information or the 
fact of his guilt from his new attorney... . 
[T]he identical perjured testimony will ulti- 
mately be presented. . . . [T]he new attorney 
will be ignorant of the perjury and therefore 
will be in no position to attempt to discourage 
the client from presenting it. Only the original 
attorney, who knows the truth, has that oppor- 
tunity, but he loses it in the very act of evading 
the ethical. problem.” 


The “my client, right or wrong, my 
client” approach has found no favor with 
the courts. This is the most extreme posi- 
tion within the adversary model, and there 
is no case law, no ethical opinion, and 
little commentary which adopts Freed- 
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man’s point of view.2! Freedman points 
out, however, that anonymous surveys 
of practicing trial attorneys suggest his 
approach may most accurately mirror 
the reality of criminal practice.” 

Apparently, Freedman’s argument is 
based on the false assumption that clients 
will not trust their attorneys without total 
protection of their confidences. However, 
clear notice to a client that a lawyer 
cannot assist the client’s perjury would 
go a long way toward solving this 
dilemma. Truthful clients will be unaf- 
fected by a lawyer’s warning regarding 
perjury. Clearly this warning would only 
chill the rights of liars. Moreover, only 
lying clients would be forced to suffer 
the consequences of their acts if their 
attorneys discover the lies. An attorney 
should “under no circumstance . . . either 
advocate or passively tolerate a client’s 
giving false testimony.”23 

The second solution offered by Flor- 
ida’s Rules is to allow a lying defendant 
to offer a “narrative” answer. Currently, 
this is apparently the preferred approach 
in Florida. This solution is adopted from 
the proposed ABA Standards/ Defense 
Standards approach.”4 This approach 
holds that if the client insists on testifying 
falsely, and the lawyer is unable to with- 
draw, then the attorney must not lend 
aid to the client’s perjury or use it in 
any way. Instead, the attorney is directed 
to make a record of his or her advice 
to the client regarding the false testimony 
without informing the tribunal of this 
fact. As to the perjurious matters, the 
attorney must elicit narrative answers 
alone. Lastly, an attorney is prohibited 
from arguing a client’s perjurious testi- 
mony on closing. 

This approach was recently adopted 
by Florida’s Third DCA in Sanborn v. 


State. In Sanborn, Miami attorney Ellis 
Rubin, serving pro bono, was the fourth 
attorney to represent the client in the 
case. Immediately before trial, Rubin dis- 
covered his client intended to lie at trial. 
Rubin asked the court for leave to with- 
draw. The court, concerned that this 
would further delay an already much- 
delayed trial, asked Rubin to state his 
reasons for withdrawal. Rubin asserted 
that the lawyer-client privilege prevented 
him from responding. The trial court 
ordered Rubin to remain on the case. 
On appeal, the Third DCA agreed with 
the trial court and the narrative answer 
without comment approach was suggested 
as a solution to Rubin’s quandry.25 

The problem with this solution is that 
it is a compromise which is ultimately 
unfair to all parties. Not one of the 
important competing interests is well 
served. The defendant does not get a 
fair trial, or even a “normal” trial, because 
the jury and judge are put on notice 
by the unusual proceedings. The attor- 
ney, while arguably not supporting a 
client’s perjury, is forced to stand by 
without correcting or contradicting it. 
The court is forced to play the game 
of “hear no evil, see no evil,” when it 
pretends that it does not understand what 
has happened in the court. 

Therefore, the drafters of Florida’s 
Rules, and apparently the U.S. Supreme 
Court in Nix, opted for a third solution: 
disclosure of the client’s lie. The Com- 
ment to Rule 4-3.3 notes that an accused 
has many rights, but these rights do “not 
[include] a right to assistance of counsel 
in committing perjury.”26 An attorney 
should first try to get the client to avoid 
lying. If the client has already lied, an 
attorney must rectify any perjury or mis- 
representation that may have occurred. 


If the attorney is unable to do either, 
the attorney should move to withdraw. 
If the withdrawal is granted, the defense 
attorney is still required to disclose the 
client’s perjury to the court. However, 
this disclosure is subject to the “consti- 
tutional provisions for due process and 
the right to counsel.”27 

While disclosure, and to a lesser extent 
withdrawal, is a difficult choice, it is the 
morally correct option. Not only are the 
ends of justice served, but the attorney 
is freed from serving as the lying client’s 
co-conspirator (option 1) or unwilling 
accomplice (option 2). 


Nix v. Whiteside 


In Nix v. Whiteside, the U.S. Supreme 
Court recently considered a case which 
involved a client who intended to lie. 
The client, Whiteside, clearly indicated 
to his defense attorneys his plan to testify 
perjuriously regarding his victim’s pos- 
session of a gun. Whiteside was advised 
by his attorneys to testify truthfully. The 
attorneys threatened their client with dis- 
closure of his planned perjury if he went 
through with his plan to lie. At trial, 
Whiteside testified truthfully, was con- 
victed of second degree murder, and was 
sentenced to 40 years in prison. 

On appeal, the Supreme Court of Iowa 
held that Whiteside had been adequately 
represented and commended the defense 
attorneys for their ethical actions.28 The 
state court declared that an attorney, 
as an officer of the court, has a duty 
to use only truthful testimony and the 
attorney should not mislead a judge.?9 
Furthermore, the court noted that, “A 
lawyer who knowingly uses perjured test- 
imony . . . is himself subject to discipli- 
nary action, [or] . . . the possibility of 
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his own prosecution for suborning per- 
jury.”30 

The U.S. District Court for the South- 
ern District of Iowa affirmed the ruling 
of the Iowa Supreme Court. However, 
the U.S. Court of Appeals for the Eighth 
Circuit reversed the decision.3! The court 
of appeals declared that it would not 
consider the ethical issues raised by the 
case. Instead, it directed its opinion to 
the sixth amendment issue of competent 
representation. The court of appeals held 
that when an attorney threatens to with- 
draw from a client’s case and advise the 
court of the client’s perjury, the attorney 
becomes, at a minimum, the potential 
adversary of his client. Thus, the court 
of appeals concluded that Whiteside’s attor- 
neys had undermined the fundamental 
trust necessary for effective assistance of 
counsel. 

In February 1986, the U.S. Supreme 
Court rejected the reasoning of the Eighth 
Circuit Court of Appeals. In Nix v. 
Whiteside, the Court held that Whiteside 
had been adequately represented by his 
defense attorneys. In a unanimous deci- 
sion the Court concluded that Whiteside’s 
attorneys had met the two-part effective 
assistance of counsel test of Strickland 
v. Washington, 466 U.S. 668 (1984).32 
Chief Justice Burger, joined by four 
justices, declared that the conduct of 
Whiteside’s attorneys fell “well within 
the accepted standards of professional 
conduct. . . .”33 Four concurring justices, 
relying on the second part of the Strick- 
land test, held that Whiteside had not 
been sufficiently prejudiced by his attor- 
neys’ insisting upon truthful testimony.*4 

Although the case could have been 
decided on these grounds alone, Chief 
Justice Burger went on to comment on 
an attorney’s ethical duty when the attor- 
ney is confronted with a client who intends 
to lie. Reviewing past Codes of Pro- 
fessional Conduct, Chief Justice Burger 
stated: 

[A]n attorney’s ethical duty to advance the 
interest of his client is limited by an equally 
solemn duty to comply with the law and stan- 
dards of professional conduct. . . . The sug- 
gestion sometimes made that “a lawyer must 
believe his client, not judge him” in no sense 
means a lawyer can honorably be a party 
to or in any way give aid to presenting known 
perjury. 


Citing the amicus brief of the American 
Bar Association, Chief Justice Burger con- 
cluded that “under no circumstance may 
a lawyer either advocate or passively tol- 
erate a client’s giving false testimony.”6 

While concurring in the judgment, 


Justices Blackmun, Brennan, Marshall 
and Stevens rejected Chief Justice Burger’s 
reasoning regarding mandatory ethical con- 
duct for lawyers. Writing a concurrence 
in judgment in which Justices Brennan, 
Marshall and Stevens joined, Justice 
Blackmun stated, “It is for the States 
to decide how attorneys should conduct 
themselves in state criminal proceedings, 
and this Court’s responsibility extends 
only to insuring that the restriction a State 
enacts do not infringe a defendant’s 
federal constitutional rights.”37 

In a separate concurring opinion, 
Justice Brennan further warns the legal 
community that: 

[T]he Court’s essay regarding what consti- 
tutes the correct response to a criminal client’s 
suggestions that he will perjure himself is pure 
discourse without force of law. . . . [T]hat 
issue is a thorny one . . . but it is not an 
issue presented by this case. Lawyers, judges, 
bar associations, students and others should 


understand that the problem has not now 
been “decided.”38 


Echoing Nix, the U.S. Court of Appeals 
for the Seventh Circuit, in United States 
v. Henkel, 779 F.2d 369 (7th Cir. 1986), 
this past August held a defense attorney’s 
actions which put the court on notice 
of the defendant’s intent to commit per- 
jury did not result in ineffective assistance 
of counsel. 

Henkel was convicted of mail fraud 
and argued he was denied the right to 
counsel by his attorney’s attempt to with- 
draw and later offer by the court of 
unsupported narrative testimony when 
Henkel insisted on testifying. Henkel 
argued, and the record indicates that this 
clearly placed the court on notice of his 
attempted perjury. The Seventh Circuit 
granted this but held “the defendant was 
entitled only to ethical representation and 
had no right to commit perjury or have 
an attorney appointed to assist him in 
this endeavor. . . .” 


Summary 

A Florida attorney who finds that a 
client intends to commit perjury should 
do everything possible to dissuade the 
client from such perjury. Nix holds this 
response may include the threat to dis- 
close the client’s perjury should the client 
choose to proceed with the plan to lie. 
If a client still refuses to testify truthfully, 
the attorney should seek to withdraw 
from that client’s case. If withdrawal is 
impossible, the use of narrative testimony 
mandated by the Third DCA may be 
considered as a “safe,” if unsatisfactory, 
course of action. However, Florida’s Rules 
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and dicta in Nix appear to require an 
attorney to disclose a client’s perjury if 
all else fails. This disclosure is a more 
difficult course of action for a Florida 
attorney than the narrative response. How- 
ever, it should be viewed as the most 
ethical, morally correct and appropriate 
course of conduct when confronted with 
a client who intends to lie. 


' See Cases and Materials on Evidence, 
J. Kaplan & J. Waltz (Sth ed. 1984) at 485 
citing BENTHAM, 5 RATIONALE OF JUDICIAL 
EVIDENCE 302-04 (1827) (quoted in part in 
8 WIGMORE, EVIDENCE § 2291 at 549-50, 
McNaughton rev. 1961). 

2 Florida’s RULES OF PROFESSIONAL CON- 
DUCT took effect on January 1, 1987, and 
were formally promulgated as amended by 
the Florida Supreme Court on September 11, 
1986. 

3 ABA CANONS OF PROFESSIONAL ETHICS 
(1908). The Canons remained in effect the 
longest (1908-1970) of any rules regulating 
lawyers’ professional conduct. The Canons’ 
successor, the Model Code, was in effect only 
from 1970 until 1984. 

4 CANONS OF PROFESSIONAL ETHICS Canon 
37 (1937). See also Nix, 106 S.Ct. 995. 

5 ABA Committee on Professional Ethics 
and Grievances, Formal Opinion 287 (1953). 
After considering the competing interests of 
confidentiality and candor to the tribunal, a 
divided ABA committee held confidentiality 
to be paramount. 
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6 M. FREEDMAN, LAWYERS’ ETHICS IN AN 
ADVERSARY SYSTEM 27 (1975). 

7 CODE OF PROFESSIONAL RESPONSIBILITY DR 
7-102(A) (2). See also EC 7-26 (1973). 

8 RULES OF PROFESSIONAL CONDUCT Rule 
4-1.6(a) (1984). The prior Code section DR 
4-101 applied confidentiality only to “confi- 
dences” and “secrets” gained during the attor- 
ney-client relationship. Thus, new Rule 4-1.6 
enlarges the coverage of confidentiality pro- 
tected by attorney-client privilege. 

Note that new Rule 4-1.6 differs significantly 
from ABA Model Rule 1.6(b)(1), which permits 
but does not require disclosure. Under the 
ABA Model Rules a attorney “may” disclose 
such information only if it is necessary to 
prevent the client from committing a criminal 
act which is likely to result in imminent death 
or great bodily harm. 

9 RULES OF PROFESSIONAL CONDUCT Rule 
4-1.6 (b)(1)(2) (1986). 

10 See FLA. STAT. § 837.02. 

'! RULES OF PROFESSIONAL CONDUCT Rules 
4-1.6 (Comment) and 4-1.2 (1986). 

'2 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3(b), which is quite similar to Florida’s 
prior Code of Professional Responsibility sec- 
tion DR 7-102(a)(4). 

'3 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (a)(1)(1986). 

'4 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (a)(2)(1986). 

'S RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (a)(3)(1986). 

'6 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (a)(4) (1984). 

'7 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (b) (1986). 

18 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (Comment: Perjury by a Criminal 
Defendant) (1986). 

19 Jd. Florida’s prior Code provided little 
guidance in this area, and some recent Florida 
case law selects option 2 as discussed later. 
However, it must be noted that the Comment 
to Rule 4-3.3 is currently under Review by 
a Board of Governors’ committee. Changes 
in this Comment are likely to be forthcoming. 

20 Freedman, Professional Responsibility of 
the Criminal Defense Lawyer: The Three 
Hardest Questions, 64 Micu. L. REv. 1469, 
1475-76 (1966) [emphasis added]. 

21 In what must be the classic over-reaction 
to the right of free speech, Freedman’s first 
suggestion of this thesis resulted in several 
District of Columbia judges (led by then Court 
of Appeals Judge Warren Burger) attempting 
to have Freedman forced from his teaching 
position at George Washington University and 
disbarred. Ultimately, no action was taken. 
But clearly the message had been commun- 
icated to Freedman that this was a difficult 
position to maintain. 

22 See M. FREEDMAN, LAWYERS’ ETHICS. IN 
AN ADVERSARY SYSTEM 38 (1975). Monroe 
Freedman notes that: 

“A survey conducted among lawyers in the 
District of Columbia is extremely revealing. 
The overall conclusion is that ‘less than 5% 
of practicing attorneys queried consistently 
acted in a manner the legal profession claims 
that members of the Bar act, and, under the 
new Code of Professional Responsibility, 
demands that they act.’ Specifically, when asked 
what to do when the client indicates an 
intention to commit perjury, 95% indicated 


that they would call the defendant, and 90% 
of those attorneys responded that they would 
question the witness in the normal fashion.” 

However, a recent ABA “Law Poll” reported 
in The Florida Bar News [May 1, 1986] found 
that confronted with the same facts that “a 
majority of lawyers (71 percent) said a lawyer 
should withdraw, 17 percent said a lawyer 
should tell the client that any perjury will 
be revealed to the court, 7 percent thought 
the lawyer should inform the court only after 
perjury has been committed, and 4 percent 
said the lawyer shouldn’t do anything.” 

23 See Nix v. Whiteside, 106 S.Ct. at 996, 
citing amicus brief of the American Bar Asso- 
ciation. 

24 American Bar Association’s Standards Relat- 
ing to the Administration of Criminal Justice 
adopted by the Section on Criminal Justice 
of the American Bar Association, February 
12, 1979. Section 4-7.7 of Ch. 4, the Defense 
Function, which is cited here was the only 
section not approved at the time of adoption 
of the ABA Standards Relating to the Admin- 
istration of Criminal Justice. 

25 On September 13, 1985, Dade Trial Judge 
Sidney Shapiro, responding to the Third DCA 
Sanborn opinion, ordered defense attorney 
Ellis Rubin to proceed to trial. Rubin refused 
to proceed and cited the Florida Code of 
Professional Responsibiliity. Judge Shapiro held 
him in contempt and sentenced Rubin to 30 
days in jail. The trial court stayed imposition 
of the 30-day sentence until all appeals were 
exhausted. Judge Shapiro appointed a new 
attorney for Sanborn, and Sanborn was ulti- 
mately convicted at trial. 

In a telephone interview with Ellis Rubin 
on September 26, 1986, he noted the following 
developments in his contempt of court case. 
The Third DCA upheld the trial court’s con- 
tempt of court ruling against him. When the 
case was sent back to the trial court, the 
court enforced the ruling and sent Mr. Rubin 
to jail. 

Mr. Rubin served 10 hours in jail until a 
writ of habeas corpus was granted by the 
Florida Supre.ne Court in his favor. He 
requested the court to hear oral argument 
on his case. Rubin also requested that the 
court consolidate the writ of certioari on the 
Third DCA decision with the writ of habeas 
corpus action. 

Ellis Rubin noted that on September 19, 
1986, The Florida Bar appointed a Committee 
on Perjured Testimony to study his case. The 
committee ultimately recommended to The 
Florida Bar that it not file an amicus brief 
in his case. The Board of Governors followed 
this recommendation but appointed a commit- 
tee to study changing the Comment section 
of Rule 4-3.3 clarifying the Bar’s position that 
permitting client perjury (option 3) is unac- 
ceptable under the Rules. Mr. Rubin thought 
it noteworthy to mention that Sanborn did 
in fact testify in the original case. 

Since this telephone interview took place, 
the Florida Supreme Court has denied review 
of the Third DCA’s affirmance of the contempt 
ruling and has denied Mr. Rubin’s application 
for writ of habeas corpus. 

26 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (Comment: Perjury by a Criminal 
Defendant) (1986). 

27 RULES OF PROFESSIONAL CONDUCT Rule 
4-3.3 (Comment: Constitutional Requirements) 
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(1986). 

28 See Nix v. Whiteside, 106 S.Ct. at 992, 
citing State v. Whiteside, 272 N.W. 2d 468 
(1978). 

29 State v. Whiteside, 272 N.W.2d 468 (Iowa 
1978). 

30 Jd. at 471. Note that lowa’s Code 
of Professional Responsibility requires an attor- 
ney to disclose a client’s intent to commit a 
crime, including perjury, thus making it identical 
to Florida’s Code and quite similar to Florida’s 
Rules. 

31 Whiteside v. Scurr, 744 F.2d 1323 (8th 
Cir. 1984). 

32 The two-prong Strickland test requires 
a showing of serious attorney error and preju- 
dice. To show serious error, it must be estab- 
lished that “counsel made errors so serious 
that counsel was not functioning as ‘counsel’ 
guaranteed the defendant by the Sixth Amend- 
ment.” See Nix v. Whiteside, 106 S.Ct. at 
993-94, citing Strickland v. Washington, 466 
U.S. at 687. To show prejudice, it must be 
established that counsel’s performance rendered 
the trial unfair “so as to undermine confidence 
in the outcome of the trial.” See Nix v. 
Whiteside, 106 S.Ct. at 994, citing Strickland 
v. Washinton, 466 U.S. at 694. 

33 106 S.Ct. 999 (1986). 

34 Td. at 997. 

35 Id. at 995-97. 

36 Jd. at 996. Note that Chief Justice Burger 
equates the failure to prevent and disclose a 
client’s false testimony with the crime of jury 
tampering. Each undermines the administra- 
tion of justice, according to the former Chief 
Justice. Id. 

37 See Nix v. Whiteside, 106 S.Ct. 1006 
(Blackmun, J., concurring in judgment joined 
by Brennan, J., Marshall, J. and Stevens, J.). 

38 Jd. at 1000 (Brennan, J., concurring in 
judgment). 
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Retaliatory Reciprocity 
Professional Licensing 
Unconstitutional 


by Jonathon B. Chase 


$ any attorney will attest, sit- 
ting for a bar examination 
is an onerous burden. Other 
professionals experience similar hardships 
when taking licensing examinations. Thus, 
whether a professional licensed in one 
state will be subjected to this ordeal anew 
when taking up residence in another state! 
is a matter of no small import. 
Recognizing that persons having prac- 
ticed elsewhere, after having passed a 
bar examination there, are likely to be 
qualified to practice in their new home, 
some 34 jurisdictions in the United States 
will now admit experienced attorneys to 
practice without the requirement of a 
new examination. Nine? of these juris- 
dictions, however, take back such largesse 
when the state of prior practice will not 
do likewise. Licensing of other profession- 
als is similarly limited by this requirement 
of mutual reciprocity, although consistent 
treatment of the various professions within 
any particular jurisdiction is entirely for- 
tuitous. I call this requirement of mutual 
reciprocity “retaliatory reciprocity.” Aside 
from not being a very friendly way to 
welcome newcomers, I think that retali- 
atory reciprocity also violates the equal 
protection and commerce clauses of the 
United States Constitution. 


The Equal Protection Clause 

The primary function of the equal pro- 
tection clause in the Constitution is, of 
course, to prevent units of government 
from discriminating on the basis of race 
or engaging in other activity reflecting 
class based animus. It also, however, pro- 


vides some assurance that persons simi- 
larly situated will be similarly treated. 
That is, when persons who appear to 
be in the same situation are treated differ- 
ently there must be a rational and legiti- 
mate explanation for the difference in 
treatment. 

Take, for example, two attorneys 
moving to Pennsylvania, one from 
Florida, one from New York, both of 
whom took and passed an examination 
and practiced for the same number of 
years before moving to Pennsylvania. One 
will have to take an examination as a 
condition to being licensed in Pennsyl- 
vania, and the other will not. They appear 
to be similarly situated and yet are treated 
quite differently. How can Pennsylvania 
explain this difference in treatment? 

The ordinary explanation for imposing 
an examination as a condition to being 
licensed to practice a profession is to 
assure competence. Indeed, that is the 
explanation for requiring all those not 
previously licensed to take an examina- 
tion. But it hardly explains why some 
who have previously practiced elsewhere 
must be subjected anew to this ordeal 
while others are not. Very clearly the 
difference in treatment has nothing what- 
ever to do with competence. No one 
argues that lawyers coming from Florida 
are less competent than those coming 
from New York. Moreover, as soon as 
Florida permitted Pennsylvania lawyers 
to practice in Florida without examina- 
tion, the Pennsylvania examination require- 
ment for Florida lawyers would cease. 
That has nothing to do with the compe- 


tence of the individual attorney. 

This point has not been lost on the 
states that have had to defend this differ- 
ence in treatment in the three cases in 
which retaliatory reciprocity has been 
challenged by lawyers seeking to avoid 
a new bar examination. They have con- 
ceded that the difference is unrelated to 
assuring competency. As one might guess, 
however, an explanation for the differ- . 
ential examination requirement has been 
suggested. It is imposed on those coming 
from states that require an examination 
of all in order to encourage those states 
to offer reciprocity to professionals seek- 
ing a license there who have previously 
practiced elsewhere. If Florida would 
waive the examination for lawyers moving 
there from Pennsylvania, Pennsylvania 
would then waive the examination for 
lawyers moving to Pennsylvania from 
Florida. Although this justification is some- 
what disingenuous, at least it has sufficed 
in the three cases thus far litigated.* Since 
then, however, the U. S. Supreme Court 
has decided a case which renders such 
a justification unconstitutional, I argue, 
under the commerce clause of the United 
States Constitution. 


The Commerce Clause 

The commerce clause would not, on 
its face, appear to prohibit anyone from 
doing anything. It provides: “The Con- 
gress shall have power ... [t]o regulate 
commerce with foreign nations, and 
among the several states, and with the 
Indian tribes....” It is a grant of power 
to Congress to regulate commerce. Early 
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on in this country’s constitutional history, 
however, the United States Supreme 
Court found implicit in the commerce 
clause what it referred to variously as 
the “negative” or “dormant” commerce 
clause, operating to prohibit states from 
establishing regulations having the effect 
of unduly burdening interstate commerce. 
It is the dormant commerce clause that 
is offended by retaliatory reciprocity. 
Lawyers can become limited in their 


perspective by their narrow areas of spe- 
cialty. When it came to the U. S. Consti- 
tution, I had a pretty good grasp of 
two clauses — equal protection and due 
process — of one amendment — the 
14th. I taught and litigated those clauses 
and in 1975 had unsuccessfully repre- 
sented a lawyer who had challenged retal- 
iatory reciprocity. I relied in that litigation 
on those clauses. 

During the spring semester of 1982, 


Decision. 


After a distinguished twenty year career as a state trial and appellate judge, 
John F. Crane decided to join JUDICATE® the nation’s first private court system. 
Judge Crane has joined over 250 eminent judges from across the country to 
hear personal injury, contract, employment, and family law cases quickly and 
confidentially. Unlike the public courts where matters often wait years, JUDICATE 
completes cases within weeks of filing using settlement conference and/or 
judicial arbitration hearing procedures under the rules of JUDICATE. The decisions 
of JUDICATE's judges are binding and enforceable in all fifty states. 

Many,successful lawyers throughout the nation are now turning to JUDICATE 
to save their clients and themselves time and money. 


Join Judge Crane and his colleagues throughout 
the courttry as a member of the JUDICATE cooetten 
panel of private judges..If you are interested a 

in joining this distinguished group of former 
state arid federal jurists, please forward 


your curriculum vitae to William 
MacQueen, Vice President. 


JUDICATE 


Tye NATIONAL Private Court SYSTEM 


National Administrative Offices: 
1608 Walnut Street 
Philadelphia, PA 19103-5406 


1-800-631-9900 
(215) 546-6200 


34 THE FLORIDA BAR JOURNAL/APRIL 1987 


while on the faculty at the University 
of Colorado School of Law, I for the 
first time taught the “survey” course in 
constitutional law and was reintroduced 
to what I had always regarded as the 
more mundane portions of our funda- 
mental charter — such as the commerce 
clause. It was then that I first read a 
case that fairly jumped out of the casebook 
at me. The case had been much edited, 
but there was enough there to pique my 
interest greatly. It had been decided by 
the U. S. Supreme Court in 1976, just 
a year after | had lost my equal pro- 
tection/due process challenge to retali- 
atory reciprocity. The case was Great 
Atlantic & Pacific Tea Co. v. Cottrell, 
424 U.S. 366 (1976). 

In Cottrell, A & P chatlenged a Mis- 
sissippi regulation that prohibited the sale 
in Mississippi of milk and milk products 
produced in other states unless, in addi- 
tion to meeting Mississippi standards of 
health, the state of production permitted 
the sale of Grade A Mississippi-produced 
milk on a reciprocal basis, without further 
inspection. A & P sought to sell, in 
Mississippi, milk it had produced in its 
Louisiana plant. Louisiana had no re- 
ciprocal agreement with Mississippi or 
any other state, although it permitted 
the sale of milk produced anywhere which, 
after its own inspection, met its health 
standards. The parties agreed that the 
Louisiana inspection of plaintiff’s milk 
would satisfy Mississippi’s health stand- 
ards, and the only factor which prohibited 
the sale was that Louisiana would not 
automatically, by reciprocal agreement, 
permit the sale in Louisiana of Grade 
A Mississippi produced and inspected 
milk. The Court held that the reciprocity 
requirement in the Mississippi regulation 
violated the dormant commerce clause. 

For those not familiar with the finer 
points of the commerce clause, there may 
appear to be a distinction between trans- 
porting into one state a product that 
has been produced in another state, on 
the one hand, and the interstate licensing 
of professionals, on the other; but there 
is not. It is now well established that 
people engaged in their profession consti- 
tute commerce for purposes of limiting 
the power of states under the dormant 
commerce clause. The analysis applicable 
to producers of milk is applicable equally 
to practitioners of law. That is what makes 
it particularly startling that more than 
10 years after Cottrell no one has sought 
to apply it to retaliatory reciprocity in 
professional licensing. 


“Sale 


There are two quotations from the 
Court’s opinion in Cottrell that, I think, 
contain the essence of the decision. 


Mississippi may offer reciprocity to States with 
substantially equivalent health standards, and 
insist on enforcement of its own, somewhat 
different, standards as the alternative. But 
Mississippi may not use the threat of economic 
isolation as a weapon to force sister States 
to enter into even a desirable reciprocity agree- 
ment. 

Id. at 379 [Emphasis added]. 

And, a bit later in its opinion the Court 
stated: 

Mississippi is not privileged under the Com- 
merce Clause to force its own judgments as 
to an adequate level of milk sanitation on 
‘Louisiana at the pain of an absolute ban on 
the interstate flow of commerce in milk. How- 
ever available such methods in an international 
system of trade between wholly sovereign nation 
states, they may not constitutionally be em- 
ployed by the states that constitute the common 
market created by the Framers of the Consti- 
tution. 


Id. at 380 [Emphasis added]. 

A fair reading of these passages leads 
to the conclusion that states have a 
constitutionally limited choice when regu- 
lating the admission of professionals to 
practice. This constitutionally limited 
choice is best demonstrated by some con- 
crete illustrations: Florida, for example, 
in order to encourage sister states to 
adopt standards for admission and testing 
procedures substantially similar to Flori- 
da’s and to avoid the expense and burden 
of re-examination might offer reciprocal 
admission to professionals coming from 
states using similar admission standards 
and procedures. Or, if Florida chose not 
to rely on the standards and judgment 
of sister states, it could require all pro- 
fessionals, including those having prac- 
ticed elsewhere, to meet Florida’s own 
standards, whatever they may be, includ- 
ing examination in Florida. In fact, 
Florida has chosen the latter option with 
respect to lawyers, as well as many other 
professions. (By coincidence, many of the 
“sunbelt” states have done likewise.) 
Cottrell indicates that these are the two 
permissible choices. 

But Pennsylvania cannot use the threat 
of examination in Pennsylvania as a 
method of coercing Florida into aban- 
doning its insistence on independent exam- 
ination and entering into a reciprocal 
agreement. However free a sovereign 
nation state may be to use such a tactic, 
“[s]tates that constitute the common 
market” of these United States are pro- 
hibited by the commerce clause from using 
the “threat of economic isolation to force 
sister States to enter into even a desirable 


reciprocity agreement.” Thus Cottrell 
stands for the proposition that a state 
may use a carrot but not a stick to 
encourage reciprocity. 

Having said that, I must concede that 
Cottrell does not compel the result I 
argue for here regarding retaliatory reciproc- 
ity. There is one essential difference 
between the facts of Cottrell and those 
encountered in professional licensing, a 
distinction the Court itself noted in 
Cottrell. Milk produced in Louisiana 
could not come into Mississippi at all. 
Retaliatory reciprocity in professional 
licensing “merely” subjects the interstate 
professional to an examination. In a rather 
conspicuous (at least to me) footnote in 
Cottrell the Court observed: 

On this record, we are not presented with 
and need not decide the question of the consti- 
tutionality under the Commerce Clause of a 
State’s insistence on reinspection of milk orig- 
inating in a foreign State where that insistence 
is not prompted by a health-related need to 
assure adequate standards but rather is 
prompted solely as a retaliatory measure 
because the foreign State refuses to accept 
the receiving State’s standards as adequate. 
Id. at 377 n. 10. 

This footnote, of course, reserves for a 
later decision precisely the question posed 
by the laws affecting professional licens- 
ing which are the subject of this article. 
Those states which practice retaliatory 
reciprocity recognize that a particular 
applicant is conceded to be competent 
to practice the profession, but the exam- 
ination requirement is imposed “solely 
as a retaliatory measure because the for- 
eign State refuses to accept the receiving 
State’s standards as adequate.” 

The Court in Cottrell did not have 
to reach the particular question reserved 
in the above mentioned footnote because 
reinspection in Mississippi was not a pos- 
sibility. The ban was absolute. But, con- 
sistent with the Court’s explicit reservation 
of the particular question is its adoption 
of a principle which makes the answer 
to the question reserved quite predictable. 
The answer, as the remainder of the 
Court’s opinion strongly directs, is that 
any measure adopted purely as retaliation 
to compel reciprocity violates the com- 
merce clause. 


Conclusion 

The equal protection clause demands 
that persons similarly situated be similarly 
treated. The dormant commerce clause 
prohibits one state from using coercion 
to force another state to abandon its 
right to test independently — either 
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products or professionals. These two 
clauses of our Constitution combine to 
present a formidable argument against 
retaliatory reciprocity in professional licens- 
ing. 


'The U. S. Supreme Court recently held 
it unconstitutional for a state to limit admission 
to practice law only to residents of the state. 
Supreme Court of New Hampshire v. Piper, 
—_— U.S. —_, 105 S.Ct. 1272 (1985). An attor- 
ney may well, therefore, seek to be licensed 
in a second state even though the attorney 
is not planning to change residence. 

2 Alaska; Illinois; Indiana; Mississippi; North 
Carolina; Oklahoma; Pennsylvania; Virginia; 
West Virginia. I have been informed that New 
York is considering adding a reciprocity require- 
ment. 

3 It is not entirely coincidental that the author 
represented the challenger in the most recent 
of these cases more than 10 years ago. 
Goldsmith v. Pringle, 399 F.Supp. 620 (D. 
Colo. 1975). 

4] think it rather unlikely that a lawyer 
about to leave Florida for Pennsylvania, in 
dread of the Pennsylvania examination, will 
successfully persuade the Florida Supreme 
Court to open its doors to Pennsylvania (and 
other) lawyers. Persons about to abandon their 
place of residency do not usually enjoy much 
political clout there. It is true, however, that 
not everyone seeking multistate licensing will 
be changing residence, at least not since 1985 
when requiring residency as a condition for 
professional licensing was held to be uncon- 
stitutional. Nevertheless, I think a more real- 
istic explanation for retaliatory reciprocity is 
what I refer to as the “nyah-nyah” principle. 
“If you won’t let our lawyers in without an 
exam, we won’t let yours. Nyah-nyah.” The 
constitutionality of such a principle is at best 
questionable. 


Jonathon B. Chase is dean of 
the Vermont Law School, South 
Royalton, Vermont. He received his 
B.A. in 1961 from Williams College 
and LL.B. in 1964 from Columbia 
University School of Law. Dean 
Chase has also been on the faculties 
of Boston University, University of 
Colorado and University of Puget 
Sound. At Vermont Law School he 
teaches contracts. 
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This month’s article spotlights a project 
of the Escambia-Santa Rosa Bar Associ- 
ation, which has one full-time staff person, 
a membership of 325 and an annual budget 
of $60,000 to $70,000. 

Several months ago, its president, 
Robert D. Hart, Jr., announced a new 
project called Legal Education and Aware- 
ness Development (LEAD). The program 
gives eighth graders in Escambia and 
Santa Rosa counties a variety of new 
faces in the classroom—from defense attor- 
neys to convicted drug offenders, who 
relate their experiences. Students are also 
making trips to the courthouse to see 
a wide variety of criminal cases unfold 
and the roles played by judges, juries, 
defense lawyers and prosecuting attor- 
neys. The three-pronged program, offered 
in conjunction with eighth grade civics 
classes, is designed to discourage drug 
and alcohol abuse among students and 
to introduce them to the court system 
and Florida laws. 

Project LEAD began in early February in 
designated eighth grade classes in both 
counties and eventually will be expanded 
to all eighth grade civics classes. It has 
been spearheaded by Escambia Circuit 
Judge John Parnham, who explained that 
eighth grade students were targeted 
because theirs is an impressionable age 
and children at that age are making deci- 
sions that affect their well-being. Added 
Bar President Bob Hart, “We felt eighth 
graders would have a better grasp of 
the judicial system.” 

The impetus and funding for the pro- 
gram actually began in 1985 when the 
Escambia-Santa Rosa Bar Association 
established a foundation. The founda- 
tion, also chaired by Judge Parnham, 
was created to give the bar an oppor- 
tunity to develop and provide programs 
to assist in the administration of justice 
and to serve the local community, and 
it was designed so that it could receive 


Spotlight on Voluntary Bars 


Escambia-Santa Rosa Project LEAD Combats 
Drug Abuse by Youth 


charitable donations from any benefac- 
tor. 


An initial contribution of $20,000 in 
1986, and indications of a rosy outlook 
for future donations, gave the founda- 
tion’s board of directors reason to con- 
sider how best to utilize the funds. After 
careful consideration, the board decided that 
the efforts and resources of the founda- 
tion would be focused on local young 
persons. Because of personal experiences 
of attorneys in representing various 
clients, and the notoriety of drug abuse 
among our young, the foundation voted 
to undertake a very significant project 
to educate eighth grade children about 
the Florida court system, Florida law, 
and the perils of use and abuse of illegal 
drugs. 

Project LEAD was developed with the 
assistance of many organizations. It endeav- 
ors to instill in students a respect for 
the law and an ability to withstand the 
pressures and temptations to indulge in 
the use of drugs. Project LEAD demon- 
strates the realities and consequences of 
drug dependency and reinforces the values 
taught by parents and educators. 

The project is divided into three phases, 
as follows: 
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Phase I 

One or two volunteer attorneys assist 
teachers in an eighth grade civics class. 
The attorneys assist the teacher in 
explaining the various court systems and 
the roles of the participants in the judicial 
system; discuss briefly some aspects of 
constitutional law; and explain the court 
proceedings the students will observe 
when they attend court in Phase II. 


Phase II 

The civics class is transported to court 
to observe various county, circuit, and 
federal court proceedings. 

A) Transportation is provided by the 
bar foundation. 

B) The class is met in the courthouse 
lobby by representatives of local law 
enforcement agencies and escorted to the 
courtroom. 

C) The students observe designated pro- 
ceedings and have the opportunity to 
ask questions of the judges and court 
personnel. 

D) Time permitting, county and circuit 
court security officers take the class on 
a tour of the courthouse. 


Phase III 

Representatives from either the State 
Attorney’s Office or the Public Defender’s 
Office, and either a probationer or a 
community controllee, and a volunteer 
supervisor will meet with the class to: 

A) Discuss court proceedings the stu- 
dents observed; 

B) Share personal experiences in deal- 
ing with drug abuse; and 

C) Answer questions posed by the stu- 
dents. 


Northwest Florida Legal Services, Inc., 
has provided a coordinator for the pro- 
gram. 

Project LEAD is unique in that it has 
the active support of every agency and 


: 
; 


individual in the judicial system in the 
area which combine their efforts to ensure 
that every young person is able to fulfill 
his or her potential to be a productive, 
law-abiding citizen of Escambia and Santa 
Rosa counties. 

Following are the organizations and 
agencies participating in the project with 
the association and its foundation: 
Circuit, county and federal judges in 
Escambia and Santa Rosa counties 
Escambia County School District 
Santa Rosa County School District 
State Attorney’s Office 
Public Defender’s Office 
Clerk of Court’s Office 
Court Administrator’s Office 
Northwest Florida Legal Services, Inc. 
Escambia County Sheriff's Department 
Santa Rosa County Sheriff's Department 
Pensacola Police Department 
Florida Highway Patrol 
Circuit Court Security 
County Court Security 
Department of Corrections 

a) Probation & Restitution Center 

b) Community Control Department 

c) Probation Department 


ANS 
Robert D. Hart, Jr., president of the Escambia- 
Santa Rosa County Bar Association. 


“From all reports the project is going 
very well,” said Hart. “When children 
come to the courthouse it is obviously 
a very impressive experience for them. 
We have also received a great response 
from civic teachers, who are very enthu- 
siastic about the project, as well.” 

“More than 1,000 students have already 
visited the Escambia County Judicial 
Center and the Santa Rosa County Court- 
house. Prior to visiting the courtroom, 
volunteer attorneys spoke to each of the 


classes in their classrooms about the 
judicial system. The project will continue 
through the end of the current school year 
and will resume in the fall of next year,” 
Hart said. 

More information about the program 
can be obtained from Robert D. Hart, 
Jr., P. O. Box 13010, Pensacola, FL 
32591-3010, telephone (904) 434-3273, or 
Judge John Parnham, 190 Governmental 
Center, Pensacola, FL 32501, (904) 438- 
5733. 


Spotlight on voluntary bars focuses 
on successful local projects. The 
column is coordinated by the Florida 
Association of Bar Executives. Local 
bar presidents wishing to contribute 
information about a project may 
address it to Catherine Royce, Exec- 
utive Director, Palm Beach County 
Bar Association, 505 Citizens Bldg., 
105 S. Narcissus Ave., West Palm 
Beach 33401. 


Books 


America’s Constitution Celebrated 

In 1987, Americans will commemorate 
the 200th anniversary of the United States 
Constitution. In honor of this celebra- 
tion, Jethro K. Lieberman, noted legal 
writer and scholar, has written The Endur- 
ing Constitution, published in February 
1987 by West Publishing Company, St. 
Paul, MN. 

“The Bicentennial of the Constitution 
brings with it a fitting occasion to re- 
examine and reflect on the fundamental 
charter that directs all Americans. 
Lieberman’s new book provides both histor- 
ical perspective and up-to-date analysis 
in an entertaining, highly readable style,” 
said G. L. Cafesjian, West vice president. 

Both a leather-bound collector’s lim- 
ited edition and a hard-cover standard 
edition are available. The 440 pages are 
illustrated with 77 black and white and 
144 full-color photographs. 

For further information contact Gary 
E. Schmidt, West Publishing Company, 
50 W. Kellogg Blvd., P.O. Box 64526, 
St. Paul, MN 55164-0526, 612/228-2500. 


Florida Family Law 

Family law attorneys and general practi- 
tioners who seek guidance on any aspect 
of Florida family law have another source 
for their day-to-day practice needs with 
Matthew Bender and Company’s Florida 
Family Law. 

The comprehensive resource provides 
a six-volume treatise on both substantive 
and procedural explanations of Florida 
family law along with numerous case, 
form, and practical illustrations. 

All litigation and nonlitigation matters 
that attorneys are likely to encounter 
are covered in depth. Chapters and their 
sections are clearly organized to provide 
the attorney with quick and easy refer- 
ence to vital areas of coverage, including 
marital relationships, torts and family 
relationships, marital property, dissolu- 
tion of marriage, enforcement and mod- 
ification of decrees, parent-child relation- 
ships, suits by government entities, 
bankruptcy and family relationships, tax 
aspects of family transactions and litiga- 
tion and legal effects of death on the 
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family. 

Every chapter has been written or 
reviewed by a Florida attorney who is. 
a recognized authority in that particular 
subject area. The many contributors pro- 
vide insights and guidelines, based on 
their own practical experience, as well 
as details on the practical consequences 
and legal implications of significant devel- 
opments and trends in family law and 
practice. 

Brenda M. Abrams, a member of 
Abrams & Abrams, P.A. of Coconut 
Grove, Florida, served as the editorial 
consultant on Florida Family Law. She 
is an adjunct faculty member at the 
University of Miami School of Law, a 
frequent lecturer on family law litigation, 
a board-certified matrimonial attorney, 
and past chairman of the Family Law 
Section of The Florida Bar. 

Florida Family Law can be ordered 
through local Matthew Bender repre- 
sentatives or Matthew Bender, 11 Penn 


(Continued on page 61) 


by Jonathan H. Warner 


The Tax Reform Act of 1986 (TRA/ 
86) appears to have a potentially sub- 
stantial adverse impact on foreign 
investment in U.S. real estate through 
the combination of the repeal of the 
General Utilities doctrine and the imposi- 
tion of the new branch profits tax (BPT) 
on foreign corporations doing business 
in the United States. In tandem, these 
developments were initially perceived not 
only to increase the U.S. tax burden 
on current income, but also to subject 
gains on disposition of U.S. real estate 
investments to combined federal cor- 
porate income tax and branch profits 
tax rates as high as 53.8 percent under 
1988 rates, with the gain locked in at 
the corporate level.! 

However, several Internal Revenue Ser- 
vice releases have partially relieved some 
of these concerns. In order, these were: 

1. Advance Notice 86-17, released 
December 12, 1986,2 announcing that 
in general the BPT would not be applied 
in the year that a foreign corporation 
engaged in a U.S. business either termi- 
nates that business or completely liqui- 
dates. As a result, nonincome-producing 
investments in U.S. real estate may totally 
avoid U.S. BPT, and even income-pro- 
ducing investments may, with appropri- 
ate reinvestment of U.S. earnings, avoid 
the major impact of the new tax. 

2. Proposed and temporary regula- 
tions on registration requirements for 
portfolio debt obligations, and final reg- 
ulations on registration-required obliga- 
tions, filed December 16, 1986.3 These 
regulations now will allow U.S. real estate 
developers, foreign as well as domestic, 
to make foreign private placements of 
debt obligations free of U.S. withholding 
tax on the interest and free of U.S. 
estate tax as well. 

3. Final withholding regulations under 
the Foreign Investment in Real Property 
Tax Act (FIRPTA) issued on December 


Tax Law Notes 


New Developments Blunt Impact of TRA/86 
on Foreign Investment in U.S. Real Estate 


18, 1986.4 These regulations resolve two 
of the more vexing problems under the 
temporary regulations, the necessity of 
filing for a withholding certificate 30 
days before closing in order to escrow 
the tax withheld, and the requirement 
to obtain a withholding certificate on a 
contribution of a U.S. real property 
interest to the capital of a corporation. 
This latter development will simplify 
restructuring existing investments in U.S. 
real estate when still necessary to avoid the 
impact of the BPT. 


Branch Profits Tax 
Background 

After FIRPTA and before TRA/86, 
a primary tax objective of foreign 
investors in U.S. real estate was to have 
gain on disposition taxed at the lower 
capital gains rate then applicable to the 
individual ultimate beneficial owner(s). 
A typical investment structure utilized 
a foreign corporation to own the real 
estate, to provide both protection from 
U.S. estate tax and liabilities of the 
investment. Provided the foreign cor- 
poration was established in a jurisdiction 
with a U.S. treaty affording an election 
under Code §897(i), it could be liq- 
uidated under Code §337 in connection 
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with the disposition of the investment, 
generally allowing avoidance of U.S. tax 
at the corporate level. 


Professed Reasons for Branch 
Profits Tax 

Proponents of the BPT claimed that 
prior law unfairly favored foreign cor- 
porations over U.S. corporations in that 
properly structured direct investments 
through foreign corporations generally 
could avoid the U.S. second tier with- 
holding tax. Under prior law, a foreign 
corporation engaged in U.S. trade or 
business was required to withhold U.S. 
tax at 30 percent (or lower treaty rate) 
on dividends or interest paid to its for- 
eign shareholders or creditors, but only 
if its gross income effectively connected 
with its U.S. trade or business consti- 
tuted more than 50 percent of its world- 
wide gross income, and then only on a 
proportionate part of the dividend or 
interest. U.S. second tier tax applied 
only when a dividend or interest was 
actually paid, and mere intracompany 
repatriation of profits was not subject 
to withholding tax. U.S. withholding 
taxes on dividends and interest were 
frequently reduced or eliminated by 
treaty, particularly that applicable to the 
Netherlands Antilles,5 Article XII of 
which allowed Antilles corporations oper- 
ating in the United States to pay 
dividends or interest to foreign share- 
holders or creditors without imposition 
of U.S. withholding tax. 


New Tax 

The U.S. second tier withholding tax 
has been largely replaced® by a new tax 
imposed directly on foreign corporations 
engaged in a U.S. business, in addition 
to the U.S. corporate income tax. New 
Code §884 is effective for taxable years 
beginning on or after January 1, 1987, 
and applies to the “dividend equivalent 


— 


amount,” that is, the adjusted effectively 
connected earnings and profits of the 
foreign corporation. The standard tax 
rate is 30 percent, but if a U.S. treaty 
applies either to reduce the U.S. tax 
rate on branch profits or to reduce the 
rate on dividends received from a hypo- 
thetical U.S. subsidiary, the 30 percent 
rate is accordingly reduced unless “treaty 
shopping” exists. Treaty shopping is 
defined in terms of the foreign corpora- 
tion being a “qualified resident” of its 
jurisdiction of incorporation, and is 
deemed to exist if more than 50 percent 
in value of the foreign corporation’s 
stock is beneficially owned by foreign 
persons’ not resident in the treaty juris- 
diction, or if 50 percent or more of the 
corporation’s income is used (directly 
or indirectly) to meet obligations to for- 
eign persons not resident in the country 
of incorporation.*® 

The tax base is reduced to account 
for profits reinvested in the U.S. trade 
or business, determined through the new 
concepts of “U.S. net equity,” “U.S. 
assets” and “U.S. liabilities.” “U.S. net 
equity” means the “U.S. assets” of the 


taxpayer, reduced (including below zero) 
by its “U.S. liabilities.” “U.S. assets” 
means the sum of the money and the 
aggregate adjusted bases of property, 
and “U.S. liabilities” means its liabilities, 
that are treated as connected with the 
taxpayer’s conduct of a trade or business 
in the United States.® If U.S. net equity 
increases, the effectively connected earn- 
ings and profits for the year are reduced, 
but not below zero. If U.S. net equity 
decreases, effectively connected earnings 
and profits for the year are increased. 

The tax base excludes certain income, 
notably including gain from the disposi- 
tion of stock in a U.S. real property 
holding corporation. The earnings and 
profits limitation reduces the tax base 
by federal income tax paid and by cap- 
ital losses not allowed in computing 
taxable income.!° 


Taxation of Interest 

To avoid erosion of the BPT base 
through interest payments to related for- 
eign parties, all interest paid by a U.S. 
branch of a foreign corporation will now 
be treated as if paid by a U.S. corpora- 
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tion. Such interest will be subject to the 
present U.S. 30 percent withholding tax 
unless reduced or eliminated under an 
applicable treaty.!! 


Dividends 

In an effort to eliminate treaty shop- 
ping, particularly through the Antilles 
treaty, in cases of treaty shopping new 
Code §884(e)(3)(B) overrides all existing 
treaties with respect to dividends (1) 
paid by a foreign corporation which, 
absent a treaty, would be required to 
deduct and withhold tax under Code 
§§1441 or 1442, or (2) received by a 
foreign corporation from a U.S. source 
and described in Code §861(a)(2)(B).!2 
This rule appears to apply whether or 
not the branch profits tax applies. The 
new tax is structured so as to eliminate 
tax under Code §§871(a) and 881(a) and 
withholding under Code §§1441 and 1442 
on dividends paid by a corporation if it 
is not exempt from the branch profits 
tax by reason of a treaty. However, if 
the corporation is not a qualified res- 
ident of the foreign treaty country, it 
cannot claim the benefits of the treaty 
with respect to dividends paid otherwise 
subject to U.S. withholding tax.!3 


Mitigating Developments 
Advance Notice 86-17 

One of the major initial concerns with 
the new BPT was its potential applica- 
tion to either the termination of a U:S. 
branch of a foreign business or the 
liquidation of the foreign corporation 
itself. In this respect, the tax potentially 
went far beyond its professed goal of 
equalizing the treatment of U.S. branches 
and U.S. subsidiaries, since a U.S. sub- 
sidiary not only is exempt from BPT, 
but (assuming no accumulated earnings 
tax exposure) can totally avoid all second 
tier U.S. tax by distributing its earnings 
to its foreign shareholders through final 
liquidation. If the BPT were to apply 
to such cases, the foreign investor would 
be faced not only with having any U.S. 
gains locked in at the higher-taxed cor- 
porate level, but also with BPT at 30 
percent on the (after-tax) dividend equiv- 
alent amount, for a combined tax rate 
of 53.8 percent, substantially in excess 
of that borne by a foreign investor uti- 
lizing a U.S. corporation.!4 


The advance notice provides that BPT 
will not be imposed in the year in which 
there occurs either a complete termina- 
tion of the U.S. trade or business of a 
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foreign corporation or a complete liq- 
uidation of the corporation in connection 
with the complete termination of its 
trade or business. In such cases, the 
foreign corporate taxpayer will not be 
considered to have either effectively con- 
nected earnings and profits for the tax- 
able year or a decrease in U.S. net 
equity as of the end of the taxable year 
for BPT purposes.'!5 

If the pending regulations follow this 
line, a foreign corporation could avoid 
BPT entirely through qualified reinvest- 
ment of current earnings and profits, 
deferring withdrawal of such profits until 
the cessation of all U.S. business of the 
U.S. branch or complete liquidation of 
the corporation. This should not be 
viewed as abusive, but rather as assisting 
the tax in meeting its professed goal of 
neutrality, more closely approximating 
investment through a U.S. subsidiary. 

One of the criticisms leveled at the 
new tax was that it applied earlier than 
shareholder-level tax would normally be 
applied (absent the accumulated earn- 
ings tax) to a shareholder in a U.S. 
corporation. Based on the advance notice, 
a foreign corporation may now match 
the ability of a foreign-owned U.S. cor- 
poration to defer current shareholder- 
level tax and avoid such tax altogether 
through a complete liquidation or termi- 
nation of the U.S. business.!® One critical 
difference, however, is that a U.S. cor- 
poration need not reinvest in trade or 
business assets to avoid shareholder-level 
tax on current earnings and profits, 
although reinvestment in its business 
might defer accumulated earnings tax 
problems. A foreign corporation, on the 
other hand, can avoid current BPT only 
by reinvesting in those types of assets 
to be identified in future regulations. 

The advance notice contains an 
antiabuse rule to cover situations when 
the foreign corporation or a related 
person might attempt to terminate a 
U.S. trade or business and divert to 
another U.S. trade or business either 
the assets of the former trade or busi- 
ness or the proceeds of their sale.!7 Spe- 
cial rules also will apply on distributions 
in liquidation under Code §332 or 
nondivisive tax-free reorganizations, when 
the transferee continues to conduct the 
U.S. trade or business previously con- 
ducted by the transferor.'® Finally, the 
advance notice provides that the pending 
regulations will allow a foreign corpora- 
tion to incorporate its U.S. trade or 
business pursuant to Code §351(a) with- 


out the transfer being treated as a 
decrease in U.S. net equity of the for- 
eign corporation.!9 

While the new BPT will continue to 
apply to nonreinvested operating income 
and to interest payments or accruals 
by a foreign corporation, the advance 
notice may obviate the need to change 
existing structures for many foreign invest- 
ments in U.S. real estate, such as simple 
acreage investments or investments gen- 
erating little or no earnings and prof- 
its.20 


Changes in Portfolio Interest Rules 
Although the portfolio interest tax 
exemption provided by the Tax Re- 
form Act of 1984, codified in Code 
§§871(h)(2)(B) and 881(c)(2)(B), did not 
limit that exemption to public debt offer- 
ings, the temporary regulations denied 
the exemption if the obligation was not 
of a publicly traded nature. This 
effectively prevented foreign private 
placements of debt investments in a U.S. 
real estate project, since the form of the 
obligations issued would not normally 
be of a type issued to the public. The 


newly-issued regulations, in §35a.9999- 
5(b), Q&A 1, delete the condition that 
the debt obligation be a “registration 
required obligation” under the TEFRA 
registration requirements of Code 
§163(f)(2). It should now be possible to 
structure debt obligations in U.S. real 
estate ventures that will qualify for the 
portfolio interest exemption from U-S. 
tax, exemption from U.S. estate tax and 
deduction of the interest paid. If the 
debt offering utilizes a properly structured 
“equity kicker,” the interest paid on the 
basic debt as well as the equity kicker 
interest could be deducted by the devel- 
oping entity, while free of U.S. with- 
holding tax to the foreign creditor. 
FIRPTA does not affect this result if 
the debt constitutes an interest “solely 
as a creditor” under Code §897(c). 


Final FIRPTA Withholding Regulations 

Two provisions in the final regulations 
under Code §1445 will greatly facilitate 
any reorganization deemed necessary to 
restructure a foreign business to accom- 
modate the new BPT. First, Reg. 
§1.1445-2(d)(2) no longer contains the 
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related party exception to the nonrecog- 
nition exemption procedure. Under the 
temporary regulations, FIRPTA with- 
holding could be avoided without the 
necessity of applying for a withholding 
certificate if the subject transaction qual- 
ified for nonrecognition treatment under 
the Code. However, this exception could 
not be utilized if the transferee was 
related to the transferor, thus preventing 
a foreign corporation owning a U.S. 


real property interest from contributing 
that interest to a U.S. corporation with- 
out either first electing under Code 
§897(i) or obtaining a withholding certif- 
icate. 

Second, when a withholding certificate 
is required, the application may now 
be filed as late as the day of the trans- 
action. Reg. §1.1445-1(c)(2) has done 
away with the requirement of filing the 
withholding certificate application 30 days 
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prior to the transaction in order to 
utilize the escrow procedures established 
in the temporary regulations. 


Coping with the Branch 
Profits Tax 

BPT is based on earnings and profits, 
and differences between the methods of 
computing earnings and profits and tax- 
able income can cause a substantial addi- 
tional tax burden on U.S. income. 
Particularly in the case of rental prop- 
erty, BPT may far exceed corporate 
income tax.2! For this reason, it may be 
desirable to reorganize income-produc- 
ing real estate investments to have the 
property held by a U.S. subsidiary of a 
foreign holding company, since the U.S. 
subsidiary will not be subject to BPT. 
Also, if the investment requires borrow- 
ing from foreign sources, conversion into 
a more elaborate structure (such as a 
“Dutch sandwich” owning a U.S. sub- 
sidiary) may be necessary to preserve 
interest payments from U.S. taxation 
under Code §§871(a), 881(a), 1441 and 
1442, as augmented by Code §884, unless 
the portfolio interest exception, discussed 
above, is available. 


When net operating losses are not 
involved, reorganization into the desired 
structure can be easily done through 
Code §351,?2 facilitated by the change 
in the FIRPTA withholding regulations 
cited above. When net operating losses 
are concerned, however, it is generally 
necessary to approach the transaction 
as one in the nature of a “D” reorga- 
nization.23 Typically, this requires the 
foreign individual investor who holds 
the U.S. real estate investment through 
a foreign corporation to form a new 
foreign holding company, to which the 
stock of the existing foreign corporation 
is contributed in a Code §351 trans- 
action. The existing foreign corporation 
then transfers its assets to a new U.S. 
corporation in connection with a liq- 
uidation of the existing foreign corpora- 
tion, resulting in the new foreign holding 
company directly owning the stock of 
the new U.S. real estate corporation.”4 


There are a number of issues to be 
considered in connection with a proposed 
reorganization for this purpose, perhaps 
the most important of which is that 
raised in Private Letter Ruling 8511056. 
The Service there held that, in a “C” 
reorganization, the requirements of Code 
§897(d)(2)(A)(ii) must be met on liquida- 
tion of the foreign corporation, as well 


as on the transfer of the stock of the 
U.S. subsidiary to the foreign holding 
company. To comply, the basis of the 
U.S. subsidiary stock in the hands of 
the foreign holding company can be no 
greater than the adjusted basis of that 
property before the distribution was 
made. 

Since a “C” or “D” reorganization 
results in a substituted basis in the 
distributed U.S. corporate stock under 
Code §358, the basis to the distributee 
being equal to the distributee’s basis in 
the foreign corporation stock exchanged 
for the U.S. stock, there is a possibility 
that the U.S. corporate stock basis (deter- 
mined from the original foreign corpora- 
tion’s asset basis) will be lower than the 
basis of the foreign corporation’s stock 
before the distribution, and thus will 
be stepped-up under Code §358, thus 
disqualifying the transaction. However, 
Private Letter Ruling 8616075 reflects a 
more liberal Service attitude in accepting 
a “D” reorganization apparently without 
considering the foregoing issue. This dif- 
ficulty may also be approached by having 
the initial foreign corporation elect under 
Code §897(i), being thus treated for 
FIRPTA purposes as a U.S. corpora- 
tion, and so removed from the ambit 
of Code §897(d)(2)(A) in connection with 
the liquidation. If this is done, however, 
it will be necessary to obtain a FIRPTA 
withholding exemption certificate, since 
the transaction now constitutes a distri- 
bution by a U.S. corporation, subject 
to withholding under Code §1445(e)(3) 
at 10 percent of the value of the 
distributed stock.?5 


“F” Reorganizations—the Chimera 
Faced with the transactional costs and 
other difficulties of a “D” reorganiza- 
tion, the practitioner might look longingly 
at the fabled “Flying F” reorganiza- 
tion,”° utilizing corporate domicile trans- 
fer provisions to change, say, an Antilles 
corporation into a Delaware corporation 
without the necessity of undergoing 
formal merger or liquidation procedures. 
While corporate law developments in 
the Antilles and Delaware now facilitate 
such transfers, the U.S. tax effect remains 
uncertain. The Service apparently takes 
the position that a “D” reorganization 
is required, and until there is reliable 
authority establishing that a simple trans- 
fer of corporate domicile is to be tested 
only under the “F” reorganization rules, 
such transactions should be approached 
with extreme caution. Additionally, unless 


the redomiciled foreign corporation was 
a subsidiary of another foreign corpora- 
tion, the foreign ultimate individual 
owner now will be potentially subject 
to U.S. estate tax through owning a 
U.S. corporation or otherwise protected. 
Formation of a new foreign holding 
company prior to the “F” reorganization 
of the initial foreign corporation to avoid 
estate tax exposure would only serve 
to increase the similarity to a “D” reor- 
ganization. 


Conclusion 

Some of the original concerns about 
the application of the BPT have been 
mitigated by the advance notice, and 
the simplified FIRPTA withholding pro- 
cedures will aid greatly in reorganizing 
existing corporate structures into U.S. 
corporate form when necessary to cope 
with the BPT. The portfolio interest 
exemption now offers the potential to 
use interest deductions to erode the BPT 
base for current purposes, while retain- 
ing the ability to avoid the tax on 
liquidation of the investment, as well 
as generating interest deductions to 
reduce both taxable income and earn- 
ings and profits. Bj 


! See Hudson, Planning for Foreign Invest- 
ment in U.S. Real Estate after the Tax Reform 
Act of 1986, 16 TAx Mat. INTL. J. 3 (January 
9, 1987); Knight, Investment in U.S. Real 
Estate through Netherlands Antilles Corpora- 
tions: Effects of U.S. Tax Rejerm Act of 
1986 and New U.S.-Netherlands Antilles Tax 
Treaty, INVESTMENTS U.S.A., vol. 8 no. 12 
at 2. Note that the effective tax rate can 
exceed the 53.8 percent of taxable income 
since BPT is based on earnings and profits. 
See text at fn. 21. Note also that state cor- 
porate income tax that piggybacks the federal 
tax (such as Florida’s) would be likewise 
increased. 

21.R.B. No. 1986-52, December 29, 1986. 

31L 53-86; T.D. 8110; T.D. 8111; __ FR 


5 Convention between the United States 
of America and the Kingdom of the Nether- 
lands with respect to Taxes on Income and 
Certain Other Taxes (T.I.A.S. 1855), as 
extended to the Netherlands Antilles (T.I.A.S. 
3366), and as amended (T.I.A.S. 5665). If 
adopted, the pending revised treaty with the 
Netherlands Antilles also may counteract some 
of the adverse changes described herein for 
foreign investment in U.S. real estate. 

6 Under Code §884(e)(3)(A), the U.S. second 
tier withholding tax will not apply to a 
dividend paid by a foreign corporation if it 
is not exempt for that year from the BPT 
by reason of a treaty. When traditional 
withholding tax applies, the gross income 
threshold has been reduced from 50 percent 
to 25 percent. 
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7 Under Code §884(e)(4)(A), ownership by 
U.S. citizens or resident aliens will count as 
ownership by persons resident in the jurisdic- 
tion and will not prevent the corporation 
being a qualified resident. Under Subsection 
(B), a foreign corporation will be treated as 
a qualified resident of its foreign country if 
its stock (or stock of its same-country sole 
parent) is primarily and regularly traded on 
an established securities market in that coun- 


8 Interest paid to U.S. residents is treated 
as if paid to persons resident in the country 
of incorporation for this purpose. Code 
§884(e)(4)(A)(ii). 

9 Whether assets or liabilities are effectively 
connected is to be determined under regula- 
tions to be prescribed by the Secretary and 
to be based on principles consistent with 
those used in allocating interest deductions 
under Code §882(c)(1). 

10]t is noted that the Conference Report 
did not include the Senate Report’s statement 
that earnings and profits are reduced by fed- 
eral corporate income tax paid. Note that 
earnings and profits are not diminished by 
distributions made during the taxable year. 
Code §884(d)(1). 

1! Conceivably, if the deemed U.S. corpora- 
tion qualifies as a “80/20” corporation under 
revised Code §§861(a)(1)(A) and 861(c) (80 
percent of the corporation’s income is derived 
from an active trade or business in a foreign 
country), the entire interest payment should 
be foreign source and not subject to U.S. 
tax. Note also that, to the extent interest is 
deducted in computing effectively connected 
taxable income for a foreign corporation, in 
excess of the interest actually paid, the for- 
eign corporation itself is treated as receiving 
the excess interest, taxable under Code §881(a). 

12 Code §861(a)(2)(B) describes dividends 
received from a foreign corporation, incorpo- 
rating the revised 25 percent income threshold 
for treatment as a U.S. source dividend. 

131f this means that the second tier 
withholding tax would apply if there is a 
claim of treaty protection from branch level 
tax, then this provision makes sense and there 
is no possibility of double taxation. However, 
if this provision were to apply (as it reads) 
so that if a corporation were potentially able 
to claim treaty protection from the branch 
level tax, but did not make such a claim 
during a particular year (for example, because 
it would have no dividend equivalent amount 
for that year), there is a potential for double 
taxation in the future if withholding tax were 
to apply on dividends paid by such corpora- 
tion from earnings and profits accumulated 
in a prior year, when the branch profits tax 
applied to such earnings and profits. 


4A foreign investor utilizing a U.S. cor- 
poration could, upon disposition of the real 
estate by the U.S. corporation, receive tax 
free the proceeds in liquidation of the cor- 
poration after only the corporate income tax 
of 34 percent under 1988 rates. 

'S This phrasing is not repeated with refer- 
ence to the liquidation of the foreign corpora- 
tion itself, but presumably would also apply 
in that case. 

'6It is noted in passing that TRA/86 did 
not adopt the Senate Bill’s proposal to tax 
foreigners on gains from the disposition of 


stock in U.S. corporations. 

17 A foreign corporation contemplating par- 
tial termination of U.S. business activities 
will thus have a choice to either reinvest the 
full amount of its U.S. net equity in U.S. 
trade or business assets (continuing prior 
branch profits tax exposure), or pay branch 
profits tax on the withdrawn amount. While 
this will make investment through a foreign 
corporation less flexible than that through a 
U.S. subsidiary, the need for the antiabuse 
tule is fairly obvious. 

18 While the liquidation of the transferor 
will not itself engender branch profits tax 
liability, other earnings and profits during 
the year of the transfer may create a branch 
profits tax liability for the transferor. In these 
cases, the transferee corporation will also be 
subject to branch profits tax if the transferor 
corporation previously avoided the tax due 
to an increase in U.S. net equity. To the 
extent the transferee’s U.S. net equity is 
reduced as a result of the transfer, branch 
profits tax would apply. The advance notice 
specifically noted that these provisions do 
not address transactions where the transferee 
would not be subject to branch profits tax 
after the transaction. 

19 Thus, foreign corporations with U.S. oper- 
ations that have waited until after January 
1, 1987, to drop the operations into a new 
U.S. subsidiary as a means of avoiding cur- 
rent branch profits tax will not incur such 
tax on interim earnings and profits. However, 
the advance notice warned that certain events 
such as the sale of the subsidiary’s stock or 
distributions to the parent from the new 
U.S. subsidiary might trigger branch profits 
tax or withholding tax on the parent. Pre- 
sumably, in the case of a sale of stock of the 
U.S. subsidiary, this refers only to deferred 
branch profits tax, since the sale of stock 
by the parent otherwise would not itself be 
subject to branch profits tax, in that such a 
sale would not normally generate effectively 
connected income to the parent. 

20 New Code §884(e)(3)(A) does away with 
the traditional withholding tax applicable to 
dividends to foreign shareholders from a for- 
eign corporation engaged in a U.S. trade or 
business if the corporation is not exempt 
from branch profits tax by reason of a treaty. 
Since in the year of complete liquidation or 
termination of a U.S. branch the foreign 
corporation would be exempt from branch 
profits tax not by a treaty but by the Code, 
no U.S. tax would apply on a dividend paid 
in that year to its foreign shareholders. 

21 New rental property is depreciable straight- 
line over 27.5 or 31.5 years for income tax 
purposes, compared to 40 years under Code 
§312(k)(3)(A) for earnings and profits com- 
putation purposes. The difference is greater 
for property placed in service before 1987. 
Further, under Reg. §1.312-6(d), net operating 
losses cannot be carried for earnings and 
profits computations. 

22 Code §381(a). See Code §368(a)(2)(G), 
added by the Tax Reform Act of 1984, 
disallowing treatment as reorganization under 
Code §368(a)(1)(C) if the transaction also 
constitutes a Code §351(a) incorporation. 

23 Code §361(a)(1)(D). In this context, “C” 
and “D” reorganizations are very similar, 
particularly since Code §368(a)(2)(G) requires 
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the U.S. corporation’s stock to be distributed 
to constitute a valid “C” reorganization. 

24 Another alternative involves two Code 
§351 incorporations, first of a foreign holding 
company, and then of a U.S.corporation. 
The original foreign corporation, a subsidiary 
of a U.S. corporation, then liquidates under 
Code §332. The Service probably wiil treat 
the transaction as a “D” reorganization. 

25 Code §1445(e)(3). 

26 Code §368(a)(1)(F). 
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Family Law 


Equitable Distribution in Dissolution of Marriage: 
Consideration of Contingent Tax Liabilities 


of Assets in Valuation and Distribution 


Part I 


The trial of an equitable distribution 
case involves many considerations, among 
which are the determination of which 
assets and liabilities are subject to distri- 
bution (i.e., whether marital or not), 
the valuation of those assets and an 
ascertainment of the amount of the 
liabilities and the adjudication of the 
quantity to be distributed to each of 
the marital partners (including the amount 
of monetary equalization to be awarded). 

To equip a trial judge to make a just 
and equitable decision, counsel for each 
party must “paint” a complete financial 
picture for the court. There is an ongoing 
controversy as to how the court should 
consider the tax liability to be incurred 
at a future date when and if the asset 
is sold or the retirement funds are paid 
to either spouse. 

The American Institute of Certified 
Public Accountants, (AICPA) in State- 
ment of Position 82-1, 1982, paragraph 
30, recommends inclusion of a provision, 
in a personal financial statement, for the 
amount of income taxes that would be 
paid should the individual’s assets be sold. 
The position states: 


ESTIMATED INCOME TAXES ON THE 
DIFFERENCES BETWEEN THE ESTIMA- 
TED CURRENT VALUES OF ASSETS 
AND THE ESTIMATED CURRENT 
AMOUNTS OF LIABILITIES AND THEIR 
TAX BASES. 


30. A provision should be made for estimated 
income taxes on the differences between the 
estimated current value of assets and the esti- 
mated current amounts of liabilities and their 
tax bases, including consideration of negative 
tax bases of tax shelters, if any. The provision 
should be computed as if the estimated current 
values of all assets had been realized and the 
estimated current amounts of all liabilities. 
had been liquidated on the statement date, 
using applicable income tax laws and regula- 
tions, considering recapture provisions and 
available carryovers. The estimated income 


by Melvyn B. Frumkes and Stephen W. Sessums 


taxes should be presented between liabilities 
and net worth in the statement of financial 
condition. The methods and assumptions used 
to compute the estimated income taxes should 
be fully disclosed. 


The AICPA recognized, in its publica- 
tion entitled “The C.P.A. as a Valuation 
Advocate in Divorce, Estate and Gift 
Tax Cases,” published in 1985 at page 
6-4, that: 


While this deferred tax principle might be 
applicable in all business valuations, it is espe- 
cially controversial in valuations for divorce 
purposes. Whether the deferred taxes will be 
allowed in the business valuation for divorce 
purposes will depend on the applicable state 
law. 

Florida trial judges are confronted with 
this issue in many of the equitable 
distribution cases before them. Although 
judgments are being entered after con- 
flicting arguments are made on this point, 
there is as yet no reported lower court 
decisions thereon nor are there any 
appellate cases directly on point. There 
are good arguments favoring either posi- 
tion. There has been much comment on 
this issue by courts of other jurisdictions. 

Because this issue must be constantly 
addressed by the courts and the litigants 
in most every case involving the distri- 
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bution of marital assets, the authors have 
made an exhaustive study of the question, 
requiring presentation in two parts. This 
part I will address the argument that 
contingent tax liability should be consid- 
ered in the valuation and distribution 
of marital assets. Part II of this article, 
which will appear in next month’s Family 
Law Section column of The Florida Bar 
Journal, will present the opposing posi- 
tion. 


Future Tax Liabilities Should be 
Considered 

Florida case law now requires trial 
courts to value marital assets. See Saxton 
v. Saxton, 454 So.2d 575 (Fla. 4th DCA 
1984); Carroll v. Carroll, 471 So.2d 1358 
(Fla. 3d DCA 1985), and Manzella v. 
Manzella, 473 So.2d 39 (Fla. 3d DCA 
1985). However, regretfully, as explained 
in Zalis v. Zalis, __So.2d__, 11 FLW 
2346 (Fla. 3d DCA 1986), there is no require- 
ment on the part of trial judges to make 
a specific finding on the valuation of 
each marital asset. 

Value, according to Black’s Law Dic- 
tionary, is “the estimated or appraised 
worth of any object or property, calcu- 
lated in money.” 

For appraisal purposes, all of the many 
disciplines involved in valuing assets (real 
property appraisers, personal property 
appraisers, economists and accountants) 
define the estimated or appraised worth 
of property as the fair market value. 
The classical definition of “fair market 
value” is “the amount of money which 
a purchaser willing but not obligated to 
buy would pay to one willing but not 
obligated to sell.” Dade County v. The 
Miami Herald Publishing Co., 285 So.2d 
671 (Fla. 3d DCA 1973). 

Thus, the very process by which prop- 
erty is valued in marital dissolution cases 
should assume a hypothetical or specu- 


lative sale. An attempt to assess an 
amount of money that would be derived 
from such sale as if it had occurred on 
the valuation date should be the goal 
of the valuing trier of the facts. Isn’t 
the true goal to make an equitable 
distribution? To do that, shouldn’t the 
assets and liabilities be reduced to their 
present cash value, so that the court 
can readily determine what percent 
thereof should be distributed to each 
spouse? 

In the hypothetical sale, for the pur- 
pose of waluing assets, the marital asset 
is sold; otherwise it cannot be reduced 
to the true present dollar value. Thus, 
one or both of the marital partners are 
assumed to be the mythical seller. 

We know from personal experience 
that, when we buy and sell property, 
the end result of the transaction is not 
only determined by the purchase or sale 
price. The actual monies that would be 
received by the marital estate as a result 
of such mythical sale are reduced by 
the amount of income taxes to be paid, 
the sales or brokerage commissions likely 
to be incurred, as well as the seller’s 


expenses in connection with the sale. 

To focus only upon the sale price itself 
and not the net proceeds obtainable is 
to establish artificially a value that is 
higher than real world value and which 
penalizes the spouse who retains the asset 


It is also imperative that future tax 
consequences be considered in comparing 
assets to be distributed. Consider this 
example: A and B parcels of real prop- 
erty, both have a fair market value of 
$100,000. A has a cost basis of $10,000; 


To focus only upon the 
sale price itself and not the 
net proceeds obtainable is to 
establish artificially a 
value that is higher than 
real world value and which 
penalizes the spouse who 
retains the asset and who 
could never derive proceeds 
from its sale or disposition 
equal to the sale price used 


and who could never derive proceeds 
from its sale or disposition equal to the 
sale price used. 
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B has a cost basis of $100,000. Who 
would claim the real value of A is equal 
to B when the sale of A results in $25,200 
[($100,000 minus $10,000) X 28-percent] 
of tax and the sale of B results in no 
tax [($100,000 minus $100,000) X 28- 
percent]. How could you fairly and 
equitably distribute A and B without 
considering this factor and determining 
the relative value of these two assets? 

The answer is: you cannot. 

An old saying embodied in American 
folklore states it well: “There are only 
two things in life you can be sure 
of—death and taxes.” 

In F.S. §61.08(2) (1986), the legislature 
has stated that the courts shall consider 
all relevant economic factors and may 
consider any other factor necessary to 
do equity and justice between the parties. 
The required tax payments on the receipt 
of retirement benefits and on the sale 
and exchange of property is a relevant 
economic factor that the court should 
consider. 

Florida cases have not dealt in any 
comprehensive way with this issue. How- 
ever, a number of Florida cases have 
discussed tax consequences and the 
importance of their consideration in the 
division of marital assets. 

Several Florida cases make clear that 
the trial judge must take into account 
the tax consequences that flow directly 
from the court’s award itself. See Kirch- 
man v. Kirchman, 389 So.2d 327 (Fla. 
5th DCA 1980); Adamson v. Adamson, 


458 So.2d 1152 (Fla. 2d DCA 1984). 

In Mahaffey v. Mahaffey, 401 So.2d 
1372 (Fla. 5th DCA 1981), (a frequently 
quoted opinion written by Judge Sharp), 
the court approved an award of lump 
sum alimony which the wife contended 
was inadequate. The court found it was 
well within the trial court’s discretion, 
considering the nature of the husband’s 
assets and the apparent tax consequences 
of their sale or other disposition. 

Also, in Aylward v. Aylward, 420 So.2d 
660 (Fla. 2d DCA 1982), the court noted 
that certain discrepancies in testimony 
as to value suggested that the valuation 
was too high. These errors included the 
failure to allow for income tax liability 
applicable to accounts receivable as col- 
lected; income tax liability due on money 
collected in the past year; and, treating 
the husband’s unvested profit sharing and 
pension plan as worth its face value, 
despite the fact that the money could 
not be obtained without adverse tax con- 
sequences. 

The majority of states which have con- 
sidered the issue of tax consequences 
and valuation of marital property have 
disallowed such consideration, unless the 
tax consequences were immediate and 
specific. However, this is not universally 
true. 

Several states require that the tax con- 
sequences be considered in valuing retire- 
ment plans. See Sheskey v. Sheskey, 415 
N.E.2d 1987 (Mass. App. 1983); In re 
the Marriage of Faulkner, 582 S.W.2d 
292 (Mo. App. 1979); and Selechert v. 


Selechert, 90 Wis.2d 1 280 N.W.2d 293 
(Wis. App. 1979). 

Finally, all states require consideration 
of tax liabilities that are immediate and 
specific or are occasioned by the final 
judgment itself. 


Proof of Tax Consequences 
Required 

When the court is asked to consider 
the liability for future tax consequences, 
proof of those consequences must be 
presented to enable a court to do so. 
The husband in Jn re the Marriage of 
Nemitz, 376 Wis.2d 243, 376 N.W.2d 243 
(Wis. App. 1985) lost out by failing to 
present necessary evidence of the tax 
he would suffer on the sale of the prop- 
erty. There it was evident that the hus- 
band would probably be required to 
liquidate some assets to comply with the 
terms of the property settlement. The 
trial court allowed for no tax conse- 
quences. The appellate court held that 
the trial court did not abuse its discretion 
by failing to consider the tax consequences 
because the husband had presented no 
evidence regarding them. Absent such 
evidence, the trial court would have been 
required to speculate regarding the con- 
sequences of changes in the federal income 
tax law. 

In next month’s Florida Bar Journal, 
this column will explain why it is argued 
that such tax liability should not be con- 
sidered at the time of dissolution of mar- 
riage. BJ 


FRUMKES SESSUMS 

Melvyn B. Frumkes, the senior prin- 
cipal of Frumkes and Greene, P.A., 
Miami, which restricts its practice 
to matrimonial and custody litiga- 
tion, is a 1953 honors graduate from 
the University of Florida College of 
Law. He is Florida Bar board cer- 
tified in marital and family law, a 
past chairman of the Family Law 
Section of The Florida Bar and the 
immediate past president of the 
Florida Chapter of the American 
Academy of Matrimonial Lawyers. 

Stephen W. Sessums, Tampa, is 
board-certified in marital and family 
law. Sessums received his J.D. from 
the University of Florida. He is past 
president of the Florida Chapter of the 
American Academy of Matrimonial 
Lawyers and past chairman of the 
Bar’s Family Law Section. Sessums 
has also served on the Supreme Court 
Commission on Matrimonial Law. 

They write this column on behalf 
of the Family Law Section, Miriam 
E. Mason, chairman, and Sandy 
Karlan, editor. 
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by Leslie J. Lott 


It is not uncommon for a client to 
request that his company name be 
“patented” or to insist that a trademark 
is already “registered” in Florida, by 
virtue of incorporation and clearance of 
the corporate name by the Secretary of 
State, but the field of “intellectual prop- 
erty” is specialized and complex enough 
that even attorneys are confused by the 
distinctions between patent, trademark 
and copyright and the protection afforded 
by each. This article is intended as a 
simplified general outline of the basics 
of intellectual property law. 


The Differences 

Trademarks, including service marks, 
collective marks and certification marks, 
are governed by the Lanham Act, Title 
15, U.S.C. Ch. 22, and in the State of 
Florida by Florida Statutes, Ch. 495. 
This article will use the terms “trade- 
marks” and “marks” to refer to both 
trademarks and service marks. A trade- 
mark is, in general, a word or design, 
or a combination of word or words and 
design, which has been used in commerce 
to identify the products or services of 
one source and to distinguish those 
products or services from those provided 
by others.! 

The function of a trademark is to iden- 
tify the source of the owner’s products 
or services. A trademark protects the 
owner from infringement by others, 
safeguarding the owner’s reputation in 
the marketplace and the value of the 
owner’s advertising dollar. Trademarks 
also serve a consumer protection func- 
tion, protecting the purchasing public 
from deception as to the source or origin 
of products and services and guaranteeing 
the standard of quality upon which the 
consumer relies. 

The right to ownership of a trademark 
in the United States, whether state or 


Corporation, Banking& Business Law 


What the General Practitioner Should Know 
About Patents, Trademarks and Copyrights 


federal, is based upon use of the mark 
in commerce.” Federal registration must 
be predicated upon use of the mark in 
interstate or foreign commerce (commerce 
which may be regulated by Congress)? 
and state registration upon use in the 
State of Florida.4 Registration is secured 
through the United States Patent and 
Trademark Office, under the Department 
of Commerce, in Washington, D.C., or 
through the Division of Corporations, 
Florida Department of State in Talla- 
hassee. Reservation of a corporate name 
and recording a fictitious name are both 
irrelevant to establishing trademark rights. 
Copyright and patent, each finding its 
basis in the Constitution of the United 
States, have no state counterparts, but 
are strictly a matter of federal law. 
Patents are governed by Title 35 United 
States Code and, in general, protect the 
invention or discovery of any new and 
useful industrial or technical process, 
machine, manufacture, composition of 
matter (i.e., chemical compositions) or 
any new and useful improvement there- 
on.® Provision is also made for patenting 
asexually reproducing plants and orna- 
mental designs for an article of manufac- 
ture.? In order to qualify for patent 
protection, an invention must be novel, 
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utilitarian, and nonobvious.® 

A patent application may be filed only 
by the inventor or, on behalf of the 
inventor or his assignee, by an attorney 
or patent agent authorized to practice 
before the U.S. Patent and Trademark 
Office.® A list of licensed patent attorneys 
and agents may be obtained from the 
U.S. Patent and Trademark Office. 

Applications for patents are maintained 
in secrecy, and no information concerning 
a pending application is released to the 
public except on written authorization 
of the applicant, his attorney or assignee, 
or when necessary to the conduct of 
the U.S. Patent and Trademark Office. 
Once issued, patents become a matter 
of public record and copies may be 
obtained. 

Letters patent function as a govern- 
ment granted property right to exclude 
others from making, using or selling the 
patented invention for a limited period 
of time, after which the invention enters 
the public domain.'!° The purpose is to 
encourage invention and the development 
of technology. 

The Copyright Act is Title 17 U.S. 
Code, and registration is secured through 
the Copyright Office of the Library of 
Congress in Washington, D.C. In general, 
copyright is accorded to original works 
of authorship of literature, drama, music, 
sculpture, computer programs, sound 
recordings, film, photography and works 
of fine art. 

The function of copyright is to secure 
to the owner the exclusive right to repro- 
duce, distribute, sell, perform or publicly 
display the copyrighted work or to 
prepare derivative works therefrom. Copy- 
right protects the author from the un- 
authorized copying of the work or a 
portion of the work by another. 

Neither patent, trademark nor copy- 
right actually protects an idea. Trade- 
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marks concern identification of commer- 
cial source or origin; patents protect 
functional or design inventions; and copy- 
rights protect literary or artistic expres- 
sion. 


Preliminary Considerations/ 
Search Reports 

It is prudent for a business. or individ- 
ual to commission a trademark search 
prior to adoption and use of a new mark. 
The preliminary trademark search pro- 
vides information about the availability 
of a mark for use and registration and 
enables the client to avoid expenditures 
in promoting and seeking to register a 
mark that may not be available because 
of similarity to the mark of another. 

A search for State of Florida registra- 
tions, or even U.S. registrations, provides 
only a portion of the information neces- 
sary to an informed decision. The better 
course is to obtain a comprehensive search 
of the United States Register, all 50 state 
registers, trade names, trade directories, 
case citations, telephone directory refer- 
ences, etc. This information may be 
obtained from one of the computerized 
data bases which are available through 
various trademark search firms at reason- 
able cost. 

Further, trademark infringement does 
not require intent. The innocent adoption 
of a mark which is confusingly similar 
to that of another is actionable. Accord- 
ingly, a preliminary search may help to 
avoid innocent infringement of another’s 
trademark. 

Many attorneys believe that clearance 
and reservation of a corporate name by 
the Secretary of State constitutes approval 
for use of the corporate name in a trade- 
mark sense. This is not the case. Cor- 


porate names are different from trade- 
marks, and, even if cleared, can give 
rise to trademark infringement problems. 

A copyright search can be made 
through the offices of the Library of 
Congress. However, so long as the copy- 
right work is an original work of author- 
ship, neither copied nor derived from 
the copyright work of another, similarity 
to the independent work of another will 
neither invalidate the copyright, nor con- 


Trademarks concern 
identification of 
commercial source or origin; 
patents protect functional 
or design inventions; and 
copyrights protect literary 
or artistic expression 


stitute infringement of another’s work. 

Patent searches may take the form of 
patentability searches, to determine wheth- 
er an invention may be patented, or 
infringement searches to be certain a 
device does not infringe an existing patent. 
They vary somewhat in approach.!! 

It is rarely advisable to file an applica- 
tion for letters patent without a patent- 
ability search. First, it is relatively 
expensive to obtain a patent, so if the 
invention is not patentable it is better 
to find that out in advance. Secondly, 
the results of a patentability search pro- 
vide the patent attorney with invaluable 


information as to “prior art” or previ- 
ously patented inventions, which greatly 
assists in drafting the patent application. 

An infringement search is frequently 
recommended prior to making, using or 
selling a new device, regardless of whether 
a patent is sought. It provides some assur- 
ance that the new device does not infringe 
the claims of an existing and unexpired 
patent. 


Duration/Renewal 

Federal trademark registrations are 
granted for an initial term of 20 years 
(with the requirement that an affidavit 
or declaration of continued use must be 
filed between the fifth and sixth year 
of registration in order to maintain the 
registration in force).!2 Registrations may 
be renewed indefinitely for successive 20- 
year periods, so long as the owner con- 
tinues to use the mark in commerce.3 

State of Florida trademark registra- 
tions have a duration of 10 years, and 
may, likewise, be indefinitely renewed for 
successive 10-year periods.'4 

Trademark rights are lost primarily 
through abandonment of the mark or 
through the mark’s having become ge- 
neric, thereby ceasing to serve the trade- 
mark function of identifying the source 
or origin of the product. Such common 
generic names as aspirin, cellophane and 
escalator all began as trademarks. Clients 
should be cautioned that trademarks must 
always be used as adjectives modifying 
the generic name of the product and 
must always be capitalized. Use of the 
trademark as a verb or noun or any 
use without the generic name of the 
product invites the loss of the trademark. 

Utility patents are granted for a period 
of 17 years from the date of grant, and 
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design patents are granted for 14 years. 
Patents are not renewable.'5 A utility 
patent will expire unless maintenance fees 
are paid 3 1/2, 7 1/2 and 11 1/2 years 
after its grant.!¢ 

Copyright in a work created on or 
after January 1, 1978, exists from the 
date of creation for the life of the author 
and for 50 years after the author’s death, 
or, in the case of anonymous, pseudon- 
ymous or works made for hire, for a 
period of 75 years from the year of first 
publication, or 100 years from the year 
of creation, whichever first expires. The 
term of copyright extends to the last 
day of the calendar year in which the 
copyright expires. A copyright, like a 
patent, is not renewable.!7 


Scope of Protection 

Trademark protection, whether state 
or federal, enables the owner to enjoin 
the use of a “confusingly similar” mark. 
Confusing similarity is determined pri- 
marily on the basis of likelihood of con- 
fusion or deception in the marketplace, 
taking into account the similarity of the 
marks, similarity of goods or services, 
channels of trade and sophistication of 
purchasers. !8 

Copyright ownership extends protec- 
tion against unauthorized copying or 
importation of the work which is usually 
demonstrated by proof of access and sub- 
stantial similarity.!9 


Patent infringement is the unauthorized 
making, using or selling of devices embody- 
ing the claimed invention in the United 
States, or actively inducing another to 
do so.20 


Limitations 

Crucial differences between patent, trade- 
mark and copyright protection are the 
time limitations imposed on each. 

A patent application must be filed 
within one year of the invention’s first 
public use or offer of public sale in the 
United States or the first printed publica- 
tion disclosing the invention. anywhere 
in the world. Failure to meet these limita- 
tions will result in forfeiture of all rights 
to obtain a patent in the United States.?! 


No recovery may be -had for patent 
infringement committed more than six 
years prior to filing the complaint or 
counterclaim for infringement. Accord- 
ingly, damages are recoverable only for 
infringement occurring during the term 
of the patent and within six years 
preceding the filing of the action.22 


Copyright registration may be applied 
for at any time prior to expiration of 
the copyright period. The copyright notice 
must appear with the first publication 
of the work or the author risks the infer- 
ence that the work was dedicated to the 
public.23 The Copyright Act of 1976 does 
provide for recapture of copyright in cer- 
tain limited circumstances, but the better 
practice by far is not to attempt to rely 
upon recapture, but to publish with notice 
in the first instance.24 


Corporate names are different 
from trademarks, and, even if 
cleared, can give rise to 
trademark infringement 
problems 


Copyright registration is a prerequisite 
to bringing an action for infringement, 


and the remedies available for copyright 
infringement vary appreciably depending 
upon how soon after publication of the 
work the copyright application is filed.25 
A claim for copyright infringement 
must be brought within three years after 
the claim or cause of action accrued.”6 
Trademark protection is obtained by 
use of the mark in commerce. Registra- 
tion constitutes a record of ownership. 
An action may be brought to enforce 
a trademark without the necessity of reg- 
istration. However, a registration certif- 
icate constitutes prima facie proof of all 
information contained in the certificate, 
ownership of the mark and exclusive right 


to use the mark.27 


Notices 

The notices “Patent Pending,” €®,”“©,” 
“US. Patent No.,” “Copy- 
right,” etc., ‘serve differing functions and 
must be treated differently. 

For common law trademarks, one may 
use the designation “™’8 prior to regis- 
tration to denote a claim of ownership 
in the trademark. The designations “™,” 
and “SM” do not indicate, as rumor has 
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it, ownership of a state trademark or 
service mark registration. 

The designations “®,” “Registered. U.S. 
Patent Office,” and “Reg. U.S. Pat. & 
Tm. Off.” may be used only after a federal 
registration is obtained. Use of the notice 
is not mandatory, but under certain cir- 
cumstances is necessary in order to obtain 
money damages from an infringer.”9 

The copyright notice consists of all 
three of the following elements: 

(i) “©,” “Copyright,” or “Copr.” (or 
©,” for sound recordings); 

(ii) The year of first publication (which 
may be omitted in limited circumstances 
when its presence might reduce the com- 
mercial value of the work); and 

(iii) The name, or a generally recog- 
nized abbreviation of the name, of the 
copyright owner.3° 

The copyright notice is required to 
appear on every published copy of the 
work, whether or not the copyright has 
been registered. To afford the interna- 
tional protection of the Universal Copy- 
right Convention, the ©, rather than 
“Copyright” or “Copr.” should be used. 
For additional protection in a number 
of Latin American countries, “All Rights 
Reserved” should appear along with the 
statutory copyright notice. 

Just as use of a trademark or service 
mark in commerce secures trademark 
rights to the owner, publication of the 
work with the copyright notice secures 
ownership of copyright. (Although there 
is provision in the Copyright Act for 
registration of an unpublished work, and 
it is not possible to register a trademark 
that has not yet been used in commerce.) 

The designation “Patent Pending,” 
“Pat. Pend.” or “Patent Applied For” 
may not be used unless and until a patent 
application is actually filed. Upon issuance 
of a patent, and only then, the designa- 


tion “Patent” or “Pat.” and the number 
of the patent should be clearly marked 
upon articles made or sold by or under 
the authority of the patentee. Failure 
to do so could result in the inability 
to recover damages against an infringer 
unless the infringer was duly notified of 
the infringement and continued to make 
or sell articles covered by the patent claims 
after such notification. Even then, such 
damages would be recoverable only for 


Trademark rights are lost. 
primarily through 
abandonment of the mark 
or through the mark’s 
having become generic, 
thereby ceasing to serve 
the trademark function of 
identifying the source or 
origin of the product 


infringement occurring after the notice.3! 


For Additional Information 

Forms, brochures, current fee sched- 
ules and additional information may be 
obtained from the following sources: Com- 
missioner of Patents and Trademarks, 
Washington, D.C. 20231; Register of Copy- 
rights, Library of Congress, Washington, 
D.C. 20540; Florida Department of State, 
Division of Corporations, P.O. Box 6327, 
Tallahassee, Florida 32301. BJ 


115 U.S.C. §1127; FLa. Stat. 496.011. 
215 U.S.C. §1051; FLA. Stat. 495.031 (1). 
315 U.S.C. §1127. 

4F a. Stat. 495.011 (11). 

5 Art. I, §8. 


6 35 U.S.C. §101. 

735 U.S.C. §161 et seq., 171 et seq. 

8 35 U.S.C. §102, 103. 

935 U.S.C. §111. 

10 U.S.C. $154. 

‘1! For example, a patent for a new invention 
can be barred by an expired patent, but making, 
using and selling the new invention would 
not infringe the expired patent. 

1215 U.S.C. §1058 (a). 

13.15 U.S.C. §1059. 

14 StaT. 495.071. 

1535 U.S.C. §154; 35 U.S.C. §173; under 
certain circumstances patent terms may be 
extended or restored, 35 U.S.C. §155; 155A; 
156. 

16 35 U.S.C. §41 (b). 

1717 U.S.C. §302; 303; 304. 

18 Jellibeans, Inc. v. Skating Clubs of 
Georgia, Inc., 716 F.2d 833 (11th Cir. 1983). 

1917 U.S.C. §501. 

20 35 U.S.C. §271. 

21 35 U.S.C. §102 (b), (d). 

22 35 U.S.C. §286. 

2317 U.S.C. §401. 

2417 U.S.C. §405. 

2317 U.S.C. §411; 501-505. 

26 17 U.S.C. §507. 

2715 U.S.C. §1057 (6); FLa. Stat. 495.061 
(2). 
w:thaconeil is sometimes employed to designate 
service marks. 

2915 U.S.C. §1111. 

3017 U.S.C. §401. 

31 35 U.S.C. §287. 


Leslie J. Lott practices intellec- 
tual property law with the firm she 
established in Coral Gables in 1983. 
She graduated from the University 
of Florida College of Law in 1974 
and practiced in Washington, D.C., 
with the U.S. Patent and Trademark 
Office and in New York with the 
international patent, trademark and 
copyright firm of Pennie & Edmonds. 
She recently served as chairman of 
The Florida Bar Patent, Trademark 
and Copyright Subcommittee which 
drafted the Florida Manual of Trade- 
mark Examining Procedure for use 
by Florida Department of State and 
by state trademark applicants. 

She writes this column on behalf 
of the Corporation, Banking and Busi- 
ness Law Section, Scott Baena, chair- 
man, and Leslie R. Stein, editor. 
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Labor Law 


Judicial Deference to PERC Interpretations 
of the Public Employees Relations Act 


by John F. Dickinson and John E. Duvall 


In a recent decision, the Third District 
Court of Appeal of Florida ruled that 
the Public Employees Relations Commis- 
sion (PERC or the commission) does 
not have the authority to defer a dispute 
in the context of an unfair labor practice 
charge to the grievance/ arbitration machin- 
ery of a collective bargaining agreement. 
This decision, FOP Lodge 20 v. City 
of Miami, 492 So.2d 1122 (Fla. 3d DCA 
1986), has caused PERC abruptly to reex- 
amine its statutory authority to act on 
a variety of different issues. 

Recently in a proceeding to amend a 
union’s certification, the commissioners 
asked the parties during oral argument 
to address the question of whether PERC 
had the express or implied statutory author- 
ity to require nonunion members of a 
bargaining unit to participate in secret 
ballot elections concerning the affiliation, 
merger and/or consolidation of locals.! 
This request was made notwithstanding 
nearly a decade of uncontested commis- 
sion decisions consistently requiring such 
participation.” 

This article will discuss the court of 
appeal’s decision in FOP Lodge 20 and 
what the authors believe are some of 
the serious effects of this decision. Finally, 
this article will review several previous 
appellate decisions considering PERC’s 
authority to involve itself in policymaking 
and statutory interpretation. 


FOP Lodge 20 v. City of Miami 
FOP Lodge 20 presented the Third 
District with the question of whether 
the commission’s decision to defer an 
insurance matter to the grievance/arbi- 
tration provision of a collective bargain- 
ing agreement was proper.? Pursuant to 
two separate collective bargaining agree- 
ments between Lodge 20 and the Ameri- 
can Federation of State, County and 
Municipal Employees, Local 1907, and 


the City of Miami, insurance coverage 
was provided by the city to members 
of each bargaining unit. Under the clear 
terms of these agreements, the amount 
of the premiums on the insurance policy 
was subject to periodic adjustment. The 
insurance premiums for certain forms of 
coverage were subsequently unilaterally 
increased pursuant to that provision of 
the agreement. Lodge 20 and Local 1097 
protested and ultimately filed an unfair 
labor practice charge with the commis- 
sion concerning the increases. The com- 
mission concluded that the dispute was 
over the terms of the bargaining agree- 
ment and deferred the matter to arbitra- 
tion. The arbitrator subsequently ruled 
in favor of the city; the commission 
approved the arbitrator’s order; and the 
unions appealed to the Third District.4 
On appeal, the unions asserted that 
the commission did not have authority 
to delegate an unfair labor practice charge 
to an arbitrator. The City of Miami and 
PERC countered that a dispute over insur- 
ance premiums was specifically to be 
resolved under the terms of the bargain- 
ing agreements, and, therefore, this was 
not an unfair labor practice complaint, 
but rather a grievance over an interpreta- 
tion of the agreements. The unions 


replied that the commission had previ- 
ously held that unilateral increases in 
insurance premiums were the proper sub- 
ject of an unfair labor practice charge. 

The court agreed with the unions, rea- 
soning that prior commission decisions 
had held that an employee insurance pro- 
gram is a term or condition of employ- 
ment within the meaning of §447.309(1) 
and, therefore, the proper subject of bar- 
gaining.® As a result, the court reasoned 
any unilateral change, absent exigent cir- 
cumstances requiring immediate action, 
constituted a per se violation of §§447. 
501(1)(a) and (c) and, therefore, was an 
unfair labor practice. By so concluding, 
the court limited its inquiry thereafter 
to only whether the commission pos- 
sessed any statutory authority to defer 
unfair labor practice charges to arbitra- 
tion. The court noted: 


[a] review of the enabling statutes . . . fails 
to reveal any authority, either expressed or 
implied, granting to the Commission the power 
to defer a cause to arbitration. There being 
no statutory grant of power to delegate to 
arbitration, the Commission cannot, on a case 
by case basis, bring into existence such a 
power, notwithstanding its alleged adoption 
of and reliance on the pronouncements of 
the National Labor Relations Board.’ 


Problems with the Third District’s 
Opinion 

Aside from the chilling effect this deci- 
sion has had on the operation of the 
commission, an additional concern is 
raised by the seeming breadth of the 
Third District’s holding in this case. The 
court determined that the underlying 
cause concerning increases in insurance 
premiums was indistinguishable from the 
decision of whether insurance was to be 
provided at all. Since the dispute involved 
insurance, and since the commission had 
previously held that insurance is a man- 
datory subject of bargaining, the court 
concluded that any change in the insur- 
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ance plan without first bargaining was 
an unfair labor practice which must be 
addressed by PERC. This reasoning is 
seductive, but fallacious, for several rea- 
sons. First, it bypasses the possibility 
that the employer had satisfied its obliga- 
tion to bargain and that the parties had 
contractually agreed upon how insurance 
premiums could be changed. Secondly, 
it ignores one of the principal policy 
considerations underlying the Public 
Employees Relations Act: to allow the 
parties to resolve contractual disagree- 
ments swiftly and economically through 
the mandatory grievance/ arbitration pro- 
cedure. 

Many disputes can be characterized 
as both alleged unfair labor practices 
and as disagreements over the terms of 
the collective bargaining agreement. In 
such cases, the FOP Lodge 20 decision 
would prohibit PERC from characterizing 
the dispute as more properly one arising 
under the collective bargaining agreement 
and deferring its resolution to the binding 
grievance/ arbitration procedure. This is 
so, although all that PERC will be 
required to do to resolve the FOP Lodge 
20 dispute is to interpret the terms of 
the collective bargaining agreement. It 
may be argued that given the language 
of the collective bargaining agreements 
in question, each union had expressly 
waived the right to bargain over future 
adjustments to the premium amount 
during the term of the agreements.® In 
that event any subsequent challenge to 
future premiums was, in the opinion of 
the authors, more properly the subject 
for an arbitrator than a PERC hearing 
officer. 

The FOP Lodge 20 decision is also 
incorrect because the court did not accord 
adequate deference to the commission’s 
special expertise in this area. A history 
of judicial deference has been interrupted 
by the FOP Lodge 20 decision. 


An Historical View of Judicial 
Deference to PERC Statutory 
Interpretations 

PERC’s authority must be gleaned from 
the Public Employees Relations Act 
(PERA)? or from the Administrative Pro- 
cedure Act (APA).!° Aside from specific 
grants of powers, such as PERC’s role 
in determining or approving appropriate 
bargaining units,'! or in processing charges 
of unfair labor practices,!2 as spelled out 
in PERA with specific guidelines to assist 
the agency, the legislature intended that. 


54 THE FLORIDA BAR JOURNAL/APRIL 1987 


PERC perform a much broader purpose 
in promoting harmonious and cooper- 
ative relationships between government 
and its employees, in protecting the public 
by assuring uninterrupted operations of 
government and in prescribing policies 
both in rules and in caselaw to implement 
the constitutional. right of public employ- 
ees to collectively bargain.'3 These broad 
sweeping assignments should act as a 
backdrop for the commission and for 
reviewing courts in interpreting PERA. 
Indeed, PERC has enjoyed a judicial atti- 


PERC has enjoyed a judicial 
attitude of deference to its 
“expertise” in construing PERA 
in those cases in which it has 
not forgotten its statutory roots 
or forsaken its role as protector 
of the public 


tude of deference to its “expertise” in 
construing PERA in those cases in which 
it has not forgotten its statutory roots 
or forsaken its role as protector of the 
public. 

For example, the legislature clearly has 
given PERC broad powers in passing 
judgment over the appropriateness of bar- 
gaining units. The commission’s exercise 
of this authority has nonetheless proven 
to be fertile ground for judicial review 
of commission decisions. For the most 
part, the courts have been inclined to 
defer to the commission’s interpretation 
of the terms “managerial” and “confi- 
dential” employees which represent key 
issues in representation elections. 

In City of St. Augustine v. Professional 
Fire Fighters of St. Augustine, Local 
2282, 440 So.2d 416 (Fla. Sth DCA 1983), 
cert. denied, 450 So.2d 488 (Fla. 1984), 
and Department of Administration v. 
PERC, 443 So.2d 259 (Fla. Ist DCA 
1983), two entirely different approaches 
were taken by the courts when reviewing 
PERC’s interpretation of §447.203(4). In 
City of St. Augustine, the Fifth District 
Court of Appeal rejected PERC’s deter- 
mination that captains in the city’s fire 
department were nonmanagerial employ- 
ees. The court meticulously viewed the 


organizational structure of the fire depart- 
ment and the duties and the responsibil- 
ities of the captains and determined that 
there was not competent substantial 
evidence to support the commission’s deter- 
mination to include the captains in the 
bargaining unit. There was no mention 
of any expertise on the agency’s part 
to interpret PERA. Nor was there refer- 
ence to any policy of deferring to PERC’s 
judgment. 

Unlike the Fifth District, the First 
District Court of Appeal in Department 
of Administration v. PERC refused to 
tamper with the commission’s decision 
finding Department of Administration hear- 
ing officers nonmanagerial employees. 
The court emphasized that “substantial 
deference”! must be given to PERC’s 
interpretation of §447.203(4). It also noted 
the constitutional overtones of depriving 
employees of the right to collectively bar- 
gain. This case represents a clear example 
of the propensity of some courts to bow 
to PERC’s judgment, particularly when 
the interests of the employees are artic- 
ulated as a driving force in the agency’s 
decision. 

A further example of the reluctance 
to tamper with the commission’s judg- 
ment is found in The School Board of 
Polk County v. Polk Education Associa- 
tion, Inc., 480 So.2d 1360 (Fla. Ist DCA 
1985). The commission concluded that 
secretaries to area superintendents were 
not confidential employees because their 
functions lacked a “labor nexus” in that 
they did not have access to sensitive 
information which concerned labor rela- 
tions matters. There is, however, no labor 
nexus requirement in §447.203(4). The 
court of appeal affirmed the decision, 
agreeing with the agency that the most 
important consideration in construing the 
statutory exclusion is Florida’s consti- 
tutional protection of the right of col- 
lective bargaining against statutory impair- 
ment unless justified by a compelling state 
interest. This policy is expressed in 
§447.201, which provides that PERA was 
enacted to implement Art. I, §6 of the 
Florida Constitution.'5 In his concurring 
opinion Judge Zehmer noted that the 
labor nexus test was a “judicially en- 
grafted limitation on clear statutory lan- 
guage.”'6 This case marks one of the 
clearest instances where PERC’s author- 
ity to create and to interpret labor rela- 
tions policies is recognized by the courts. 

PERC’s authority to effect greatly the 
rights of the parties in the context of 
ruling on the appropriateness of bargain- 


ing units is also found in Board of Regents 
v. PERC, 368 So.2d 641 (Fla. Ist DCA), 
cert. denied, 379 So.2d 202 (Fla. 1979). 
There the court of appeal agreed with 
PERC’s decision to allow graduate stu- 
dent teaching assistants to be included 
in a bargaining unit, despite language 
in §447.501(2)(f) making it an unfair labor 
practice for a union to instigate or advo- 
cate support from students in institutions 
of higher learning. Despite this clear lan- 
guage, PERC interpreted the intent of 
the section as prohibiting the exploitation 
of students by their teachers and found 
that the facts before it presented no pos- 
sibility of exploitation. The court of 
appeal held that PERC’s interpretation 
of the statute was within its range of 
discretion and that it was PERC’s respon- 
sibility to define and implement public 
employees’ substantive rights under 
PERA. Furthermore, the court found 
that it was forbidden by §120.68(12) of 
the APA from substituting its judgment 
for that of the agency on an issue of 
discretion. !7 

Section 447.305 requires each union, 
prior to requesting recognition by a public 
employer and prior to submitting a peti- 
tion requesting certification, to register 
with the commission. The section calls 
upon PERC to enforce the registration 
requirements by adopting rules to set 
forth disclosure requirements. In its brief 
history, PERC has repeatedly attempted 
to downplay its role and authority in 
policing the registration requirements of 
PERA. Perhaps this is because the com- 
mission does not perceive a connection 
between registration requirements and the 
other policy considerations behind PERA. 

Unlike other areas where the courts 
have deferred to commission interpreta- 
tion of the PERA, courts have regularly 
disagreed with PERC’s seemingly disin- 
terested treatment of §447.305. In Bay 
County Board of County Commissioners 
v. PERC, 365 So.2d 767 (Fla. Ist DCA 
1978), the court reversed the commis- 
sion’s finding that a labor organization’s 
registration could not be challenged by 
a motion to dismiss in the representation 
process. The court determined that PERC 
owed a duty of fairness to the public 
employer and that it was incumbent on 
PERC to take action when it was given 
notice of registration deficiencies.'8 

In one of the most significant Florida 
Supreme Court decisions reviewing 
PERC’s interpretation of Chapter 447, Part 
II, Palm Beach Junior College Board 
of Trustees v. United Faculty of Palm 


Beach Junior College, 475 So.2d 1221 
(Fla. 1985), the court concurred with the 
commission’s dramatic limitation on the 
rights of public employers under §447. 
309(1). The issue concerned whether a 
public employer can insist to the point 
of impasse that an impact bargaining 
waiver be included in a contract. The 
court agreed with PERC’s determination 
that such a waiver was not a mandatory 
subject of bargaining, and, therefore, the 
blanket impact bargaining waiver clause 
could not be imposed through the impasse 
resolution procedures of PERA. Al- 
though the court did not expressly state 
that it was deferring to PERC’s expertise 
in interpreting §447.309(1), the court cited 
with approval PERC’s application of 
private sector caselaw to the issue at 
hand. The court also noted its approval 
of PERC’s prior caselaw construing 
§447.309(1) and emphasized that its deci- 
sion was supported by the policy that 
bargaining rights (over wages, hours and 
working conditions) cannot be taken away 
(by use of a blanket waiver provision) 
by the legislative body. 

In Palm Beach Junior College Board 
of Trustees v. United Faculty of Palm 
Beach Junior College, 468 So.2d 1089 
(Fla. 4th DCA 1985), the court of appeal 
also bowed to PERC’s expertise in con- 
struing §447.309(1). During negotiations, 
the college had proposed that grievance/ 
arbitration procedures would terminate 
following expiration of the collective bar- 
gaining agreement or during the period 
of negotiations over a successor contract 
unless the grievance was filed prior to 
expiration of the contract. The court 
agreed with PERC’s ruling that the 
proposal was not a mandatory subject 
of bargaining and thus could not be 
imposed by legislative action. PERC con- 
strued §447.401 as guaranteeing public 
employees the right to arbitrate griev- 
ances after expiration of a collective bar- 
gaining agreement. The court affirmed, 
reasoning that it is a “well-established 
maxim of administrative law”? that an 
agency’s interpretation of a statute which 
that agency is responsible for enforcing 
should not be disturbed absent a clear 
showing of error. 


Conclusion 

As the above sampling of appellate 
decisions indicates, Florida courts have 
in several areas given broad deference 
to PERC statutory interpretations. In 
the opinion of the authors, the Third 
District Court of Appeal erred in its 
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decision in FOP Lodge 20. The decision 
totally disregards PERC’s role in inter- 
preting PERA. Furthermore, it does not 
support the state’s policy of promoting 
harmony and cooperative working rela- 
tionships between management and labor. 
Quite to the contrary, the decision is 
an awkward step backward in the matur- 
ing process of public sector labor rela- 
tions in our state. 

If accepted, this decision could result 
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in conflicting resolutions of identical 
issues—one from arbitration and another 
from PERC. More importantly, it could 
result in more costly and time-consuming 
answers to problems which arise on a 
daily basis in the administration of col- 
lective bargaining agreements throughout 
the state. If so, the taxpayers and the 
public employees of Florida will certainly 
be on the short end of the stick. 

Admittedly, the Florida Legislature did 
not expressly authorize PERC to delegate 
its jurisdiction over resolving unfair labor 
practice charges to the grievance and arbi- 
tration machinery of a collective bargain- 
ing agreement. However, such deferral 
clearly serves the expressed purposes of 
PERA in implementing Art. 1, §6 of 
the Florida Constitution in those cases 
in which (1) the alleged unfair labor prac- 
tice is subject to the grievance and arbi- 
tration procedures of the collective 
bargaining agreement, and (2) the nature 
of the allegations of the unfair labor 
practice charge would require PERC to 
interpret the parties’ collective bargaining 
agreement. Clearly the parties to the agree- 
ment and to the dispute intended for 
the grievance and arbitration mechanism 
to be used to settle the dispute. As long 
as the parties agree that the merits of 
such dispute can be resolved through 
the contractual procedures and the bar- 
gained-for process is fairly administered 
in tune with the labor relations policies 
of this state, there is no reason for PERC 
to be required to interfere.2° 

Fortunately, the Florida Supreme 
Court will have the opportunity to review 
FOP Lodge 20, as the case has been 
appealed.?! Regardless of the outcome of 
the appeal, the commission is encouraged 
to continue to exercise its discretionary 
authority to prescribe policies and not 
to shirk its duty to interpret Ch. 447 
consistently with the broad guidelines set 
forth in the statute. BJ 


! Carpenters Local 1198 v. School District 
of Santa Rosa County, Case No. MS-86-018 
(1986). 

2 See, e.g., In re: Petition of Orange County 
PBA, 12 FPER 417227 (PERC 1986)(change 
in affiliation; petition and supporting doc- 
uments must reflect that the procedures uti- 
lized in effecting the change represent the desires 
of the affected bargaining unit members); In 
re: Petition to Amend Certification Number 
343 for Employees of the City of Rockledge, 
12 FPER 417142 (PERC 1986)(substitution 
of locals); In re: Petition of Laborers Local 
678, 12 FPER 417100 (PERC 1986)(substi- 
tution of locals); In re: Petition to Amend 
Certification of Laborers Local 666, 12 FPER 
417034 (PERC 1985)(substitution of locals); 


In re: Petition to Amend Certification of Labor- 
ers Locals 678 and 517, 12 FPER 417012 
(PERC 1985)(substitution of locals); In re: 
Petition of Laborers Local 666, 11 FPER 
416143 (PERC 1985)(merger of locals); In re: 
Petition of Volusia County PBA, 11 FPER 
416030 (PERC 1985)(merger); In re: Petition 
of Laborers Local 517, 4 FPER 94076 (PERC 
1978)(substitution of locals); and In re: Peti- 
tion of the Clearwater Employees Assn., 3 
FPER 4235 (PERC 1977)(affiliation with interna- 
tional union). 

3492 So.2d at 1123. 

4 Id. 

5In accordance with §447.401, all public 
sector collective bargaining contracts are 
required to contain a binding arbitration pro- 
cedure. 

6 492 So.2d at 1123-24. 

7 Id. at 1124 (citations omitted). 

8 For example, the FOP collective bargain- 
ing agreement provided, in relevant part, 
“.. . the City further agrees to pay $18.00 
per pay period towards dependent health cov- 
erage where the employee elects to take the 
dependent health coverage, and any increase 
or decrease in the dependent health care pre- 
mium will be shared on a percentage basis 
of what the employer currently pays and what 
the employee currently pays.” 492 So.2d at 
1123 [emphasis supplied]. 

This clear contract language indicates the 
parties had bargained over the future prospect 
of increased insurance premiums. 

9 FLA. Stat. Ch. 447, Part II (1985). 

10 FLA. STaT., Ch. 120 (1985). 

1! FLA. STAT., §447.307. 

12 FLA. STAT., §447.503. 

13 See §447.201 which provides,in part: “[I]t 
is declared that the public policy of the state, 
and the purpose of this part, is to provide 
statutory implementation of s. 6, Art. I of 
the State Constitution, with respect to public 
employees; to promote harmonious and cooper- 
ative relationships between government and 
its employees, both collectively and individ- 
ually; and to protect the public by assuring, 
at all times, the orderly and uninterrupted 
operation and functions of government... .” 

14 443 So.2d at 259. 

15 See supra note 12 and accompanying text. 

16 480 So.2d at 1365 (Zehmer, J. concurring). 

17 §120.68 of the APA is entitled Judicial Re- 
view. Subsection 12 restricts a court’s ability to 
remand a case to an administrative agency to 
certain very limited situations. 

18 See also, Hillsborough County Board of 
County Commissioners v. PERC, 447 So.2d 
1371 (Fla. Ist D.C.A. 1983), in which the 
commission was again reversed in a case involv- 
ing registration issues. 

19475 So.2d at 1090. 

20 The criteria used by PERC in determining 
whether prearbitral deferral is appropriate was 
articulated in Federation of Public Employees 
v. Broward County Sheriff's Department, 8 
FPER 413116 (PERC 1982): “In determining 
whether to invoke prearbitral deferral of 
charges, the Commission considers the follow- 
ing: (1) Will the interest of the involved employ- 
ees be adequately protected in arbitration? 
(2) Does the parties’ relationship reflect labor 
stability rather than a rejection of the princi- 
ples of collective bargaining or a repudiation 
of the labor agreement and its grievance-arbi- 
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tration provision? (3) Is the respondent willing 
to unconditionally proceed to arbitration over 
a dispute covered by the labor contract? (4) 
Does the allegation in the charge center on 
a labor contract violation rather than upon 
a question of law under Chapter 447?” Id. 
at 209. 

An excellent discussion of PERC’s deferral 
policy and its similarity to the policy adopted 
by the National Labor Relations Board is 
found in Vause, PERC Deferral to Arbitra- 
tion, FLA. B. J. (January 1982). 

21 On September 15, 1986, the Third District 
Court of Appeal certified this issue to the 
Supreme Court of Florida as one of great 
public importance. FOP v. City of Miami, 
Case No. 85-1040 (September 15, 1986). 
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Remedies for Zoning Violations: 
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The Private Citizen’s Suit and the 


by John B. Grandoff 


In today’s urban society, zoning ordi- 
nances are the means by which local 
governments, through their exercise of 
police power, regulate the public’s health, 
safety, morals and general well-being. 
These regulations translate into building 
restrictions, prohibitions on uses, setback 
requirements and the like. Ordinances 
are passed by local governments after 
proper notice and hearing, and they have 
the force of law within their proper bound- 
aries. When violations occur, the burden 
of enforcement falls primarily upon the 
local government. Ideally, citations are 
issued, and the infraction is either rem- 
edied or a remedy is compelled through 
prescribed enforcement procedures. 

The above scenario is supposed to 
occur. However, in today’s populous com- 
munities, regular enforcement of zoning 
ordinances may receive low priority. 
County commissions, city councils and 
their enforcement staffs are overburdened 
and as expected, slow to act. This is 
especially true in Florida with its explo- 
sive growth. Local officials are unable 
to address and fund all local needs in 
an era of decreasing federal assistance. 
Austerity prevails over enforcement, and 
governing bodies must allocate fixed or 
reduced resources to those services which 
- are most necessary for the public good. 
Consequently, most urban areas are 
replete with zoning violations, and the 
responsibility of enforcement may fall 
upon private citizens. This article surveys 
the evolution of the private citizen’s suit 
as a means to remedy zoning violations. 


Standing To Sue; Pre-Renard 
Consistent with “case or controversy” 
requirements of our federal and state 
constitutions, one seeking relief in a court 
of law must have standing to sue.! In 
actions involving enforcement of zoning 
ordinances, the standing question is most 


‘Special Damage’ Requirement 


acute. Usually, injunctive relief is sought, 
and the success or failure of the suit 
frequently turns upon the complainant’s 
allegation of standing. 

In Larkin v. Tsavaris, 85 So.2d 731 
(Fla. 1956), suit was brought by a res- 
idential landowner against his neighbor 
to enjoin uses that allegedly violated munic- 
ipal zoning ordinances. Four specific 
instances had raised the landowner’s ire: 
(1) The neighbor was maintaining “mul- 
tiple dwelling units” in his house; (2) 
An “outbuilding” had been converted 
to an apartment for commercial pur- 
poses; (3) A house trailer, with wheels 
removed, was attached to defendant’s 
house; and (4) A log fence had been 
built separating the properties. The trial 
court denied relief as to the “multiple 
dwelling units,” because “[S]Juch use is 
made of other homes in the immediate 
area, [and] no material deterioration in 
the value of the plaintiff's property has 
been caused thereto.” Jd. at 732. 

In affirming this particular finding, the 
Supreme Court grounded its reasoning 
upon principles of standing: 


[T]he chancellor refused to enjoin the use 
of the dwelling house as a multiple dwelling 
unit not because such use was unlawful under 
the ordinance, but because “no material deteri- 
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oration in the value of plaintiff’s property 
has been caused thereby.” 


Id. at 733. 

Both courts concluded that the defend- 
ant had not caused injury to the plaintiff 
by maintaining “multiple dwelling units,” 
and thus, the plaintiff was without stand- 
ing to enjoin that particular use. 

As to the other uses complained of, 
the trial court granted relief and the 
Supreme Court affirmed.? Implicit in 
Larkin was the caveat that future suits 
to enjoin zoning violations would require 
precise pleading: violation of a zoning 
ordinance and special injury to property. 

Two years after Larkin, the Supreme 
Court made specific reference to the case, 
noted its import and clearly delineated 
rules of standing. Boucher v. Novotny, 
102 So.2d 132 (Fla. 1958), involved two 
neighbors in the City of Clearwater. Both 
were property owners, and their parcels 
were separated by a street, 60 feet wide. 
The plaintiffs were on the northwest 
corner of an intersection, and the de- 
fendant was on the northeast corner of 
the same intersection. Both parcels were 
in an area zoned R-4 under municipal 
zoning. The designation required building 
setbacks of 10 feet from the side lot 
line and 20 feet from the front lot line. 
Charged with notice of this ordinance, 
the defendant obtained a permit from 
the city to build a motel. However, his 
plans indicated that access ways, porches, 
sun decks and flower planters would 
extend substantially beyond the setbacks. 

As scaffolding was being erected, the 
plaintiffs complained to the city, and the 
original permit was revoked. Soon there- 
after, it was reinstated and the building 
was completed. Undaunted, the plaintiffs 
petitioned for mandatory injunctive relief 
to compel the defendant to remove those 
parts of the building which violated the 
setback ordinance. On motion to dismiss, 
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the trial court ruled for the defendant 
because the plaintiffs’ amended complaint 
“{Flailed to allege grounds for equitable 
relief and plaintiffs failed to show affirm- 
atively that they had suffered or would 
suffer irreparable damage peculiar to them- 
selves sufficient to entitle them to a man- 
datory injunction.” Boucher at 134. 

On appeal, the Supreme Court affirmed 
and announced its public policy reasons. 
It recognized that even though zoning 
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violations may cause some injury, the 
injury inflicted is, nonetheless, sustained 
by many other citizens. Thus, no one 
is truly “injured” for purposes of stand- 
ing.3 

Though the appellant attempted to per- 
suade the court to more lenient require- 
ments, as in other states, the court found 
specific persuasion from McQuillin’s 
treatise on Municipal Corporations and 
stated its rule.4 The opinion continued 
and suggested how a plaintiff could plead 
such damages.>5 

Boucher indicates that the plaintiffs 
failed, not by a deficiency of facts, but 
by a deficiency of pleadings. The court 
concluded that the allegations of the com- 
plaint were open to speculation and thus 
had no choice but to affirm the dis- 
missal.6 Less than one year later, the 
Supreme Court followed Boucher and 
restated its rule.’ 

Following Boucher and the reaffirm- 
ance of its rule in Conrad v. Jackson, 
107 So.2d 369 (Fla. 1958), the district 
courts of appeal decided numerous cases 
which involved zoning violations but 
which were resolved, in several instances, 
on the fundamental issue of standing. 
Essentially, the cases involved pleadings 
which either met or failed the Boucher 
rule. Under Boucher, Conrad and their 
progeny, a trend was beginning to evolve. 
In suits to enforce zoning compliance, 
unless a plea, for equitable relief was 
fact specific as to special damages or 
injury, the court would inevitably con- 
clude that injury was minimal. Thus, no 
standing to sue. The requirements were 
strict, and at times dismissals were caused 
by poor pleading rather than poor facts. 
However, in Renard v. Dade County, 
249 So.2d 500 (Fla. 3d DCA 1971), the 
Third District set the stage for the Supreme 
Court to revisit standing. 

Renard involved parties which owned 
adjoining property in the unincorporated 
area of Dade County. The property was 
zoned IU-2, industrial. In order to build 
a multiple family residence, the appellee, 
Richter, requested a rezoning from the 
industrial designation to residential. 
Richter also requested exceptions which 
would allow a nine-hole golf course and 
a variance for private roads. The board 
of county commissioners approved the 
rezoning, and the appellant, an angered 
neighbor, petitioned for certiorari in cir- 
cuit court. The petition was denied with 
the court ruling appellant did not have 
a special interest in the matter and, there- 
fore, no standing to sue. Furthermore, 


since the issue of rezoning was “fairly 
debatable,” the court chose not to inter- 
fere with the judgment of the county 
commission.° 

On appeal, the Third District reviewed 
standing and concluded that the rezoning 
from industrial to multiple family had 
caused an additional setback restriction 
on appellant’s property and that “[T]his 
in and of itself would be sufficient special 
damage to justify the appellant’s position 
in presenting her petition to the trial 
court.” Jd. at 501. 

As a counter-argument, Dade County 
urged that the appellant’s complaint had 
failed to allege special damage, and thus 
she was without standing to challenge 
the county’s actions. The court affirmed 
on grounds that the action of the county 
commission was “fairly debatable” and 
that the court should not interfere with 
legislative discretion. However, the court 
recognized that the appellant had suffi- 
ciently alleged standing to challenge the 
ordinance.!° Furthermore, the court dis- 
tinguished private standing cases from 
those involving questions of procedural 
due process in the passage of zoning 
ordinances.!! 

The court’s holding focused the issue 
of private citizen standing. The court 
found that appellant had standing to bring 
the suit in the trial court, but affirmed 
because the appellant, in attacking a 
validly enacted rezoning ordinance, had 
failed to allege that the ordinance was 
not “fairly debatable” as an exercise of 
the county’s power.!2 In conclusion, the 


court certified to the Supreme Court a 


question of great public interest: “the 
standing necessary for a plaintiff to 
enforce or attack a zoning ordinance.”!3 


Renard v. Dade County 

In Renard v. Dade County, 261 So.2d 
832 (Fla. 1972), the Supreme Court noted 
that in the years since Boucher, the district 
courts of appeal were split on the issue 
of standing to sue in zoning matters.!4 
The court continued and traced the evo- 
lution of the “special damage” rule.'5 As 
to standing, the certified question was 
cast in three parts.!6 Addressing standing 
requirements to enforce a valid zoning 
ordinance, the court emphasized that 
“(t]he Boucher rule requiring special dam- 
ages still covers this type of suit.”!7 None- 
theless, the court receded from Boucher 
and held: 


However, in the twenty years since the Boucher 
decision, changed conditions, including in- 
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creased population growth and density, require 
a more lenient application of that rule. The 
facts of the Boucher case, if presented today, 
would probably be sufficient to show special 
damage. 


Id. at 837-838. 


Standing To Sue; Post-Renard 

Since Renard and its relaxation of the 
Boucher rule, subsequent decisions of the 
Supreme Court and the district courts 
of appeal have interpreted its effect with 
varying results. 

In Skaggs-Albertson’s v. ABC Liquors, 
Inc., 363 So.2d 1082 (Fla. 1978), the 
Supreme Court was primarily concerned 
with standing required to contest a county 
zoning resolution.'* Nevertheless, the court 
began its analysis with a discussion of 
Boucher and Renard and their impact 
on the standing necessary for a private 
citizen to enforce a valid zoning ordi- 
nance.!9 The court recognized that enforce- 
ment, either preventive or corrective, 
derived from the common law of public 
nuisance and thus re-emphasized the 
Renard “ special damage” rule.?° In con- 
clusion the court held: “It is clear then 
that the ‘special damage’ rule still has 
vitality in both nuisance actions and 
actions seeking to enforce a valid zoning 
ordinance, albeit that rule has acquired 
more liberal application.” Jd. at 1088. 

Since Renard and its interpretation in 
Skaggs-Albertson’s, the Supreme Court 
has rarely considered facts which would 
suffice in a private action to enforce 
zoning ordinances. This paucity of cases 
exists despite Renard’s approval of “...a 
more lenient application of the [‘special 
damage’ rule.”?! Instead, Supreme Court 
cases which rely on Renard have ad- 
dressed standing questions in the context 
of (1) suits attacking validly enacted 
ordinances as not being fair and debat- 
able22 as well as (2) suits attacking 
ordinances as void.23 Also, Renard has 
been cited as persuasive authority in cases 
construing statutory standing provisions.”4 

In the district courts of appeal the 
result has been similar. Most cases citing 
Renard have involved attacks on valid 
ordinances? or have dealt with questions 
of inherently void ordinances.26 A few 
have dealt with private citizens suing to 
enforce zoning compliance.2”?7 Though 
these few cases exist in Florida jurispru- 
dence, their dates of decision indicate 
that landowners have become complacent 
in their vigor toward zoning violations. 
Clearly, the law is available to enforce 
compliance and Renard still compels trial 


courts to be lenient in construing “special 
damage” allegations in private citizens’ 
complaints. Under Florida’s liberal plead- 
ing standards, complaints can be amended 
to meet the test. 

It is also possible that the lack of 
recent appellate decisions is the result 
of tacit compromise between landowners. 
Nonetheless, as Florida’s growth con- 
tinues, and property uses become more 
intense, Renard and its progeny may be 
utilized as a tool to compel uses in 
compliance with applicable zoning. 8 


U.S. Const. art III, section 2, cl. 1; FLA. 
Const. art. II, section 3. 


2 Larkin v. Tsavaris, 85 So.2d 731, 733 (Fla. 


1956). 

3 Boucher v. Novotny, 102 So.2d 132,135 
(Fla. 1958). 

4 Id. 

5 Id. at 136. 

6 Id. 

7Conrad v. Jackson, 107 So.2d 369 (Fla. 
1958). 

8 See Hudson v. Tabias, 136 So.2d 243 
(Fla. 3d D.C.A. 1962), cert. den. 142 So.2d 
95 (Fla. 1962); cf. McGee v. City of Cocoa, 
168 So.2d 766 (Fla. 2d D.C.A. 1964). 

9 Renard v. Dade County, 249 So.2d 
500,501 (Fla. 3d D.C.A. 1971). See also City 
of Miami Beach v. Wiesen, 86 So.2d 442, 
444 (Fla. 1956); Village of Euclid v. Ambler 
Realty Co., 272 U.S. 365 (1926). 

10 Renard at 502. 

"Td. 

12 See id. at 503. 

13 Td. at 503 n. 3. 

14 Renard v. Dade County, 261 So.2d 
832,835 (Fla. 1972). 

15 Td. at 835. 

16 Td. at 834. 

17 Td. at 837. 

18 Skaggs-Albertsons v. ABC Liquors, Inc., 
363 So.2d 1082, 1083 (Fla. 1978). 

19 See id. generally at 1086-1088. 

20 Td. at 1088. 

21 Renard v. Dade County, 261 So.2d 832, 
838 (Fla. 1972). 

22 Skaggs-Albertson’s v. ABC Liquors, Inc., 
363 So.2d 1082 (Fla. 1978); Wager v. Green 
Cove Springs, 261 So.2d 827 (Fla. 1972). 

23 Citizens Growth Management Coalition 
of West Palm Beach, Inc. v. City of West 
Palm Beach, 450 So.2d 204 (Fla. 1984). 

24 Florida Wildlife Federation v. State Dept. 
of Environmental Regulation, 390 So.2d 64 
(Fla. 1980), 15 Evnt. Rep. 1282. 

25 Cases finding plaintiff Jacked standing 
include: Londono v. City of Alachua, 438 
So.2d 91 (Fla. Ist D.C.A. 1983); Jack Eckerd 
Corp. v. Michels Island Village Pharmacy, 
Inc., 322 So.2d 57 (Fla. 2d D.C.A. 1975). 

Cases finding standing proper include: 
Exchange Investments, Inc. v. Alachua County, 
481 So.2d 1223 (Fla. Ist D.C.A. 1985); Paragon 
Group, Inc. v. Hoeksema, 475 So.2d 244 (Fla. 
2d D.C.A. 1985), rev. denied 486 So.2d 597 
(Fla. 1986); Carlos Estates, Inc. v. Dade 
County, 426 So.2d 1167 (Fla. 3d D.C.A. 1983); 
Hemisphere Equity Realty Co. v. Key Biscayne 
Property Taxpayers Association. 369 So.2d 
996 (Fla. 3d. D.C.A. 1979); Rayan v. Board 
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of County Commissions of Dade County, 356 
So.2d 1276 (Fla. 3d D.C.A. 1978). 

26 Cases finding plaintiff Jacked standing 
include: Friends of the Everglades v. Board 
of County Commissioners of Monroe County, 
456 So.2d 904 (Fla. Ist D.C.A. 1984), pet. 
for rev. denied Upper Keys Citizens Ass’n. 
v. Board of County Commissioners of Monroe 
County, 462 So.2d 1108 (Fla. 1985). 

Cases finding standing proper include: 
Albright v. Hensley, 492 So.2d 852 (Fla. 5th 
D.C.A. 1986); Upper Keys Citizens Associa- 
tion, Inc. v. Monroe County, 467 So.2d 1018 
(Fla. 3d D.C.A. 1985), pet. for rev. denied 
by: City National Bank of Miami v. Upper 
Keys Citizens Ass’n., Inc., 478 So.2d 53 (Fla. 
1985). City of Miami v. Save Brickell Avenue, 
Inc., 426 So.2d 1100 (Fla. 3d D.C.A. 1983). 

27 Skaggs-Albertsons Properties, Inc. v. 
Michels Belleair Bluffs Pharmacy, 332 So.2d 
113 (Fla. 2d D.C.A. 1976) cert. dismissed by: 
Michels Belleair Bluffs Pharmacy, Inc. v. 
Skaggs-Albertsons Properties, Inc., 346 So.2d 
537 (Fla. 1977); State ex rel. Gardner v. Sail- 
boat Key, Inc., 306 So.2d 616 (Fla. 3d D.C.A. 
1974); Carroll v. City of West Palm Beach, 
276 So.2d 491 (Fla. 4th D.C.A. 1973); Conti- 
nental Con-Dev. Company v. Shallberg, 267 
So.2d 40 (Fla. 4th D.C.A. 1972). 
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There’s no place like a courtroom for 
malapropisms to surface to relieve the 
sometimes tedious pursuit of justice. 

Circuit Judge Thomas M. Gallen of 
Bradenton said the following incident 
occurred last year during a criminal trial: 

The victim was shot in the head with 
a 22 caliber bullet while in a drunken 
sleep. During his examination by the state 
attorney, he was asked the following 
question: 

“After you woke up, when did you 
first realize that you were not dead?” 

Lawyer G. W. Hedman of Indiatlantic 
likes to tell this story: 

The judge had passed sentence and 
the bailiff was escorting the defendant 
out of the courtroom. They had barely 
gotten to the door when the bailiff 
turned the man around and marched 
him back down the aisle to stand again 
before the judge. 

The bailiff said, “Your Honor, this 
man said to me that you were an S.O.B., 
so I have brought him back to be pun- 
ished for contempt.” 

The judge, with a stern, irate look 
on his face, asked the defendant, “Did 
you tell the bailiff I was an S.O.B.?” 

“No, your honor,” said the man. “I 
don’t know how he found it out.” 

Circuit Judge Lawrence V. Johnston 
of Rockledge shared some of the mis- 
placed figures of speech and malaprop- 
isms which have entertained him during 
the last five years in a recent issue of 
the “Bullsheet” of the Brevard County 
Bar Association. He writes “Picture a large 
crowded coutroom.... 

“The first case I can recall involves 
the testimony of a police officer who 
was testifying about the results of an 
automobile accident which occurred 
during a small parade offered for can- 
didates for the United States Senate. 
Other luminaries were of course present 
and following in an entourage of vehicles. 
This apparently confounded a driver of 
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a vehicle who drove through a barricade 
and hit the police officer’s vehicle. The 
officer testified that the reason for the 
placement of the barricade was because 
of a large number of visiting dysenteries. 
He corrected himself but the more I 
thought about it I felt he was right the 
first time. That same officer testified some 
months later that a certain defendant 
had recently married a person of foreign 
extinction. If any of you would like to 
be invited to this officer’s next appear- 
ance in court please call me. 

“A recent case involved the allegation 
of a drunk driver who was testifying 
in his own defense and was attempting 
to explain his staggering as an illness 
and not the result of alcohol. He explained 
that his stomach was upset and all he 
wanted to do was to go home and take 
some milk of amnesia. Earlier in that 
same trial a witness had testified that 
the defendant had been found slumped 
over the wheel asleep with his foot on 
the ignition. I still wonder how a person 
could do that. 

“Some of the more frequently commit- 
ted errors involve persons who wish to 
absolve a matter as soon as possible. 
Other persons will look at the court file 
and ask what is in their vanilla folder. 
It is also amazing to me why I cannot 
seem to find in the statutes that provision 


which allows a person to bring a frater- 
nity suit, because so many people speak 

of this term when attempting to establish 

rights of unwed parenthood. When an 

officer is taking a person into custody 

he is frequently accused of comprehending 

the individual. I always thought it was 

the act of apprehending. Other persons 

who are too busy to come back for their 
trial will insist that they be allowed to be 
tried in absenteeism.” 

A newspaper recently reported this 
story: 

“A woman who described herself as 
a psychic and was excused from a jury 
after announcing she already knew the 
verdict, predicted in a sealed note to the 
judge that the defendant would be found 
guilty, and he was. Daryl Keith Pitts, 
18, was convicted Thursday in Denver 
of burglary, two days after District Judge 
Robert Fullerton released Lynette Todd 
from jury duty. Todd, in a note that 
Fullerton kept sealed in his desk, pre- 
dicted the outcome. Fullerton opened the 
note in chambers, watched by lawyers 
on both sides and all 12 jurors, who 
learned of the note only after returning 
their own verdict. “I believe Mr. Pitts 
did commit the crime,” Todd wrote. Todd, 
told of the news Thursday, said she knew 
as soon as she saw Pitts, even before 
knowing the charges against him, that 
he was guilty.” 

Some lawyers will do anything to prove 
their client’s cause. In March 1986 the 
Tampa Tribune reported that law had 
gone to the dogs: 

Every dog has his day and Baron, a 
three-year-old tracking dog for the Plant 
City Police Department, was no except- 
ion. 

The 85-pound German shepherd was 
subpoenaed to appear in court the week 
of March 31. 

“You are hereby commanded to appear 
before Judge [Manuel] Menendez,” a sub- 
poena delivered on Feb. 27 shows. “And 


this you shall nowise omit.” 

As it turned out, Baron’s name as a 
star state witness was short-lived. 

Assistant State Attorney Mike Pea- 
cock, who subpoenaed the dog as a wit- 
ness against Terry Sumner, said Thursday 
it was a mistake. 

“The subpoena was issued in error,” 
Peacock said upon learning Baron was a 
dog. “It was my error.” 

Laughing, Peacock added: “I'll tell him 
he’s not needed.” 

Sumner, 22, of 2611 Jim Johnson 
Road, is scheduled for trial March 31 
on a sexual battery charge. Peacock said 


Baron unsuccessfully attempted to track 
the suspect after a rape Sept. 20 near 
the Plant City Mall. 

Although Peacock was surprised he 
subpoenaed a dog, a Hillsborough County 
sheriff's deputy who delivered the sub- 
poena to the Police Department wasn’t. 

“I did a double take,” Deputy Ralph 
Springer said later. “But I figure if the 
court wants him subpoenaed, they have 
that right.” 

Baron’s owner, Plant City Police 
Officer Jim Travis, signed the subpoena 
for his pet—in disbelief. He said he was 
tempted to dress the dog up, take him 


in, and collect his witness fee. 

“He has such a big head all of a 
sudden,” Travis joked. “He’s wearing his 
badge wherever he goes.” BJ 


Lawyer at Large is edited by 
Joseph A. Eustace, Jr., Tampa, amem- 
ber of The Florida Bar Journal/ News 
Editorial Board. He invites readers to 
submit amusing stories they may en- 
counter during their practice of law. 
Material may be sent to Eustace at 
1802 Morgan Street, Tampa, FL 
33602. 
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Plaza, New York, NY 10001, or call 800- 
223-1940. 


The Mediation Process 

The successful mediation of disputes, 
even to those who work in the field, is 
often as much a mystery as a science. 
Nevertheless, in his new book, The Medi- 
ation Process, Christopher Moore gets 
down to the basic how-tos: how to collect 
background information, how to build 
cooperation and trust, how to define the 
issues and set an agenda, how to generate 
options, and how to achieve a formal 
settlement. 

Based on his 12 years of experience 
as a mediator, Moore shows how media- 
tion can apply to divorce and child cus- 
tody disputes, landlord-tenant discord, 
job disagreements and environmental and 
public policy conflicts. 

According to Moore, conflict is a nat- 
ural part of relationships, whether on 
the personal level, within organizations, 
between communities or even societies. 
If these conflicts are handled properly 
they can lead to growth; if not, they 
can be destructive both psychologically 
and physically. A skilled mediator, says 
Moore, can bring people together even 
when strong emotions are involved, com- 
munication is poor, hidden interests 
sidetrack negotiations and negative behav- 
ior creates barriers. 

Christopher W. Moore is a partner 
in the Center of Dispute Resolution in 
Denver, Colorado. Since the early 1970s 
Moore’s primary work has been the res- 
olution of community, domestic, hous- 
ing, criminal, business, organizational and 
environmental disputes. He has devel- 


oped training programs in mediation and 
pioneered seminars in national resource 
conflict management. 

The Mediation Process was published 
by Jossey-Bass, Inc., 433 California St., 
San Francisco, CA 94104. 


Using Drama in the Courtroom 

When it comes to handling the really 
tough case, knowing exactly what to say 
and how to say it can make all the 
difference in the world. Many times, even 
the weakest, most hopeless looking cases 
can be dramatically turned around—if 
you know how to play up your version 
of the events and play down your oppo- 
nent’s. 

How to Use Courtroom Drama to Win 
Cases (Prentice-Hall), by Edward T. 
Wright, a trial lawyer with 35-years of 
experience, reveals in a detailed, step- 
by-step approach how to use the compel- 
ling power of human drama to win case 
after case. 

“The courtroom is the state for real-life 
drama,” says Wright, “but—all too 
often—trial lawyers make mistakes that 
no playwright would ever make, to their 
astonishment, ‘sure-win’ cases fall flat.” 

In How to Use Courtroom Drama 
to Win Cases, Wright explains the tech- 
niques and concepts that dramatists have 
used for centuries. He show you how to: 
@ Stage a winning drama in any court- 
room and under any circumstance; 
© Structure your presentation and deliv- 
ery to give yourself the winning edge; 

@ Control the characters, the conflict and 
cues; 

© Build your case to an emotional climax 
during the final five minutes of closing 
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argument. 

Explaining the specific objectives, 
timing and procedure for each dramatic 
maneuver—and illustrating each one with 
actual cases and dialogues— Wright offers 
techniques for dramatizing their side of 
the story that they are not taught in law 
schools or seminars. The book is a tool 
that will help trial lawyers win lawsuits 
by using dramatic techniques in the court- 
room. Prentice-Hall, Englewood Cliffs, 
NJ 07632, (212) 373-8139. 


Group Homes for Mentally 
Disabled—Relevant Law 

A total of 34 states have enacted stat- 
utes authorizing, to varying degrees, access 
of group homes for mentally disabled 
persons in residential communities. 


A state-by-state review of those stat- 
utes is now available from the Section 
of Urban, State and Local Government 
Law of the American Bar Association. 
The section has published a 37-page 
monograph, “The Impact of Zoning on 
Group Homes for the Mentally Disabled: 
A National Survey.” It also provides a 
concise but comprehensive survey of fed- 
eral and state court rulings reacting to 
the clash between those homes and 
restrictive local zoning ordinances. 


Copies are available from ABA Order 
Fulfillment 503, 750 N. Lake Shore Dr., 
Chicago, IL. Cost of the monograph is 
$12.95, with discounts available per copy 
for orders of five or more. There is a 
$2.50 handling charge per order. Payment 
should accompany orders, and orders 
should specify the title and Product Code 
No. 5330026. 
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appraisal society representing all 
appraisal disciplines. Each ASA | 
senior member has demonstrated 
his orherexpertise through 
examination, written reports, 
adherence toa professional code | 
of ethics, and at least five years of | 
1-800-237-3405 


DEPENDENT 


Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 
illness;” or is he CHEMICALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


PHYSICIAN 


@ A.M.A. CERTIFIED in medicine’s new- 
est speciality—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

@ ALCOHOL & DRUGISSUES in criminal 
law, DUI, malpractice, wrongful death, 
personal injury, workers’ compensation, 
family law, nicotine, & product liability. 


Peter M. Macaluso, M.D.,P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
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Medical Experts 
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Board-certified neurological surgeon 
with active surgical practice will 
perform comprehensive independent 
medical evaluations for workers 
compensation, second opinion, auto, 
personal injury, malpractice defense, 
chronic pain. Evening, weekend and 
urgent evaluations available. CV 
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IME ASSOCIATES, INC. 
305/627-4985 


RoyWest Trust 
 injersey, 
Channel Islands 


YOUR OFFSHORE 
SOURCE FOR 


¢ Trusts ¢ Investments 
Private Companies Custodianship 
¢ Registered Office Facilities 
SERVING THE 
FOREIGN NATIONAL 


RoyWest Trust Corporation 
(Jersey) Limited 


Royal Square Tele: (0534) 

P.O. Box 249 71076 

St. Helier, Jersey Telex: 4192156 
Channellslands Cable: ROWTCOG 


Our controlling shareholders are 
The Royal Bank of Canada Group 
and National Westminster Bank PLC 


Other RoyWest Trust Companies are 
located in SWITZERLAND, ISLE OF MAN, 
LIECHTENSTEIN, BAHAMAS, CAYMAN 
ISLANDS, TURKS & CAICOS ISLANDS, U.S. 


TRADEMARK & COPYRIGHT SEARCHES 
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When time is of the essence, oat you need to 

locate someone NOW!! use “Rush” service 

to get results in 2-3 days or less! 
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Use “Priority Search” when you need to find 


someone critical to your case in 30 days or 
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TRACE - NO CH E” You pay only $195.00 
= we find the person) from an edeene up to 
four years old. Searches from older addresses 
also available. 


MISSING HEIR SEARCH 
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ESTATE”. Searches are often court authorized. 

Quotations are made without cost or 

obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


(ALASKA/HAWAII - 1-800-426-9850) 


VIRGIN ISLANDS, PANAMA AND MONTEVIDEO. 


INTERNATIONAL 
SERVICES nc 


MEDICAL 
EXPERTS: 


REASON #4 WHY YOU 
SHOULD CALL 


YOUR PROBLEM: You need an 
immediate report from a top-flight 
medical specialist who will act as 
your expert witness. 


THE JD°MD SOLUTION: JDeMD has 
over 1500 medical school professors 
and world-class medical experts, in 
all specialties. Written reports as 
quick as 2 weeks or less. Money- 
back warranty of a qualified expert 
in every meritorious case. 

Compare with 30 to 60 days, sur- 
charges up to $900 for expedited 
reports, and no warranty. 


Call us toll-free, today. 


Inc. Madison, N.J. 07940 


1-800-225-JDMD ¢ex:.8) 


In New Jersey 1-201-822-9222 
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Displaywr 


IBM no longer sells Displaywriters 
but Prestige does! We have a com- 
plete inventory for fast delivery. 
Look at the benefits Prestige offers: 


e Affordable Low Prices. 
e Lease & Rentals Available. 


e All Configurations, Features 
& Upgrades Available. 


¢ Refurbished & Free Delivery. 

© Eligible for IBM Maintenance. 
Satisfaction Guaranteed. 

¢ Wang & NBI Also Available. 


Prestige has satisfied customers 
throughout the U.S. References 
available upon request. 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


CALL US TODAY — PHONE TOLL FREE 


1-800-227-1616 


(MINNESOTA 612-922-1616) 


PRESTIGE OFFICE SYSTEMS, INC. 


6600 France Ave. So.. Minneapolis. MN 55435 


DEED ANALYSIS SYSTEM 
Computer Program for Lawyers 


@ Available for IBM PC and compatible 
personal computers 


® Accepts bearings and distances from a 
metes-and-bounds deed description or 
from a survey plat 


@ Checks accuracy of the description by 
calculating the property area and the 
closure error 


@ Prints a map to scale on a letter quality 
printer and more accurately on most dot 
matrix printers with graphics capability 


® Calculates a default scale so that map 
fills the page, but user may specify al- 
ternate scale 

®@ Accepts distances measured in feet, me- 
ters, or old measurement units (links, 
chains, rods, poles, varas) 


®@ Analyzes deed descriptions which con- 
tain circular curves 


® Stores deed description on disk for later 
retrieval or deletion 


@ Refund within 30 days if not satisfied 


Price: $245 Walter or Mary Metz 
1712 Park Drive 
Raleigh, NC 27605 
(919) 821-1828 


J. FREMON JONES, PH.D. 
Columbia Research Associates 
P.O. Box 1702-111 1-800-525-5018 
Gainesville, FL 32606 After tone—dial 111 
INTERNATIONAL 
MEDICAL MALPRACTICE 
PEER REVIEW FOUNDATION DENTAL-LEGAL CONSULTANT 


With offices in New York, London, Bonair 
(Antilles), Massachusetts, South Carolina, 
and Florida 


Ten Years of Experience 


All comprehensive screening work product 
reports reviewed and signed by two Board 
Certified physicians (at no additional cost). 


Board Certified physicians in all specialties 
available for testimony. 


Reports available in 48 hours by Federal 
Express at no additional charge. 

Write to 1040 Northwest 6th St., Boca 
Raton, FL 33432 or phone 1-305-394- 
3311. 


e Consultations e Evaluation 
e Review of Office & Hospital Records 
e Assist Lawyers 
in Deposition Preparation 
e Comprehensive Reports 
e Expert Testimony 
FOR LITIGATION INVOLVING DENTAL 


AND MAXILLOFACIAL INJURIES 
AND/OR DENTAL MALPRACTICE 


Robert L. Pekarsky, DDS 


188 East 64th Street, 
New York New York 10021 
(212) 935-1720 
3610 South Ocean Bivd., Ste. 511 
South Paim Beach, Fiorida 33480 
(305) 582-1512 


To advertise in the 


Bar News 
Call Pat Fife 
800/342-8060 instate 
800/874-0005 
outside Florida 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metallurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical, dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 
in all courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
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CCIDENT RECONSTRUCTION 
FORENSIC PHYSICS 


Expert Witness — 20 yrs. — All Type Accidents 
on-Electric Shock & Burns-Explosions-Slip & Fal 


Richard W. Mit 
(813) 971-3759 


Tampa, FL 33613 


iter 
= 


Your Own Legwork? 


Do you ever feel like you could be spending your time, or your secretary’s time, 
more profitably? You can if you let CIS do the legwork for you. We can provide 
you with information on routine corporate and UCC transactions or other 
matters of public record. Remember, CIS is the one professional firm you need. 
Fast. Accurate. Economical. 


TION INFORMATION SERVICES. INC. 
File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 


Our services extend throughout Florida and the nation. 


P.O. Box 5828 « Tallahassee, FL 32314 502 East Park Avenue ° Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 


The [he Choice For Success __ 
all 00-28-9352 (MN or AK 612-226-29 


Pp O. Box 55-7395 


Miami, FL 33255 
Phone: 


PATRICIA WINN 
“P.O. Box 


BRADLE 
P.O. Box 


H. THURSTON 


